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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Docket Nos. AMS—FV—07-0135; FV08-985—
2 FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2008—
2009 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes the
quantity of spearmint oil produced in
the Far West, by class that handlers may
purchase from, or handle for, producers
during the 2008-2009 marketing year,
which begins on June 1, 2008. This rule
establishes salable quantities and
allotment percentages for Class 1
(Scotch) spearmint oil of 993,067
pounds and 50 percent, respectively,
and for Class 3 (Native) spearmint oil of
1,184,748 pounds and 53 percent,
respectively. The Spearmint Oil
Administrative Committee (Committee),
the agency responsible for local
administration of the marketing order
for spearmint oil produced in the Far
West, recommended these limitations
for the purpose of avoiding extreme
fluctuations in supplies and prices to
help maintain stability in the spearmint
oil market.

DATES: Effective Date: April 22, 2008.
FOR FURTHER INFORMATION CONTACT:
Susan M. Coleman, Marketing Specialist
or Gary D. Olson, Regional Manager,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724; Fax: (503) 326—7440; or E-mail:
Sue.Coleman@usda.gov or
GaryD.Olson@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 985 (7 CFR part 985), as amended,
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of
Nevada and Utah), hereinafter referred
to as the “order.” This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, salable quantities
and allotment percentages may be
established for classes of spearmint oil
produced in the Far West. This final
rule establishes the quantity of
spearmint oil produced in the Far West,
by class, which may be purchased from
or handled for producers by handlers
during the 2008—-2009 marketing year,
which begins on June 1, 2008. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on

the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

Pursuant to authority in §§985.50,
985.51, and 985.52 of the order, the
Committee, with seven of its eight
members present, met on October 17,
2007, and recommended salable
quantities and allotment percentages for
both classes of oil for the 2008—-2009
marketing year. The Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage for Scotch
spearmint oil of 993,067 pounds and 50
percent, respectively. For Native
spearmint oil, the Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage of 1,184,748
pounds and 53 percent, respectively.

This final rule limits the amount of
spearmint oil that handlers may
purchase from, or handle for, producers
during the 2008—-2009 marketing year,
which begins on June 1, 2008. Salable
quantities and allotment percentages
have been placed into effect each season
since the order’s inception in 1980.

The U.S. production of Scotch
spearmint oil is concentrated in the Far
West, which includes Washington,
Idaho, and Oregon and a portion of
Nevada and Utah. Scotch spearmint oil
is also produced in the Midwest states
of Indiana, Michigan, and Wisconsin, as
well as in the States of Montana, South
Dakota, North Dakota, and Minnesota.
The production area covered by the
marketing order currently accounts for
approximately 62 percent of the annual
U.S. sales of Scotch spearmint oil.

When the order became effective in
1980, the Far West had 72 percent of the
world’s sales of Scotch spearmint oil.
While the Far West is still the leading
producer of Scotch spearmint oil, its
share of world sales is now estimated to
be about 46 percent. This loss in world
sales for the Far West region is directly
attributed to the increase in global
production. Other factors that have
played a significant role include the
overall quality of the imported oil and
technological advances that allow for
more blending of lower quality oils.
Such factors have provided the
Committee with challenges in
accurately predicting trade demand for
Scotch oil. This, in turn, has made it
difficult to balance available supplies
with demand and to achieve the
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Committee’s overall goal of stabilizing
producer and market prices.

The marketing order has continued to
contribute to price and general market
stabilization for Far West producers.
The Committee, as well as spearmint oil
producers and handlers attending the
October 17, 2007, meeting, estimated
that the 2007-2008 producer price for
Scotch oil would be $14.00 to $15.00
per pound. However, there is very little
forward contracting being done at the
present time and producers are wary of
doing so because of significant increases
in their cost of production. This
producer price is approaching the cost
of production for most producers as
indicated in a study from the
Washington State University
Cooperative Extension Service (WSU),
which estimates production costs to be
between $13.50 and $15.00 per pound.
However, this study was completed in
2001 and fuel costs alone have doubled
in price. The rises in fuel costs have also
increased other petroleum based
products, such as tires, fertilizer, and
chemicals, which also increase
production costs.

This low level of producer returns has
caused an overall reduction in acreage.
When the order became effective in
1980, the Far West region had 9,702
acres of Scotch spearmint. The
Committee reported that the 2007-2008
acreage of Scotch was 6,528 acres,
which resulted in 810,675 pounds of
Scotch oil.

The Committee recommended the
2008-2009 Scotch spearmint oil salable
quantity (993,067 pounds) and
allotment percentage (50 percent)
utilizing sales estimates for 2008—2009
Scotch spearmint oil as provided by
several of the industry’s handlers, as
well as historical and current Scotch
spearmint oil sales levels. The
Committee is estimating that about
920,000 pounds of Scotch spearmint oil,
on average, may be sold during the
2008-2009 marketing year. When
considered in conjunction with the
estimated zero carry-in of oil on June 1,
2008, the recommended salable quantity
of 993,067 pounds results in a total
available supply of Scotch spearmint oil
next year of 993,067 pounds.

The recommendation for the 2008—
2009 Scotch spearmint oil volume
regulation is consistent with the
Committee’s stated intent of keeping
adequate supplies available at all times,
while attempting to stabilize prices at a
level adequate to sustain the producers.
Furthermore, the recommendation takes
into consideration the industry’s desire
to compete with less expensive oil
produced outside the regulated area.

Although Native spearmint oil
producers are facing market conditions
similar to those affecting the Scotch
spearmint oil market, the market share
is quite different. Over 90 percent of the
U.S. production of Native spearmint is
produced within the Far West
production area. Also, most of the
world’s supply of Native spearmint is
produced in the United States.

The supply and demand
characteristics of the current Native
spearmint oil market, combined with
the stabilizing impact of the marketing
order, have kept the price relatively
steady. The average price for the five-
year period ending in 2006 is $9.80,
which is $0.06 higher than the average
price for the ten-year period (1997—
2006) of $9.74. The Committee
considers these levels too low for the
majority of producers to maintain
viability. The WSU study referenced
earlier indicates that the cost of
producing Native spearmint oil ranges
from $10.26 to $10.92 per pound.

Similar to Scotch, the low level of
producer returns has also caused an
overall reduction in Native spearmint
acreage. When the order became
effective in 1980, the Far West region
had 12,153 acres of Native spearmint.
The Committee reported that the 2007—
2008 acreage of Native spearmint was
8,436 acres, which resulted in 1,221,238
pounds of Native oil.

The Committee recommended the
2008-2009 Native spearmint oil salable
quantity (1,184,748 pounds) and
allotment percentage (53 percent)
utilizing sales estimates for 2008—-2009
Native oil as provided by several of the
industry’s handlers, as well as historical
and current Native spearmint oil sales
levels. The Committee is estimating that
about 1,250,000 pounds of Native
spearmint oil, on average, may be sold
during the 2008-2009 marketing year.
When considered in conjunction with
the estimated carry-in of 56,433 pounds
of oil on June 1, 2008, the recommended
salable quantity of 1,184,748 pounds
results in a total available supply of
Native spearmint oil next year of about
1,241,181 pounds.

The Committee’s method of
calculating the Native spearmint oil
salable quantity and allotment
percentage continues to primarily
utilize information on price and
available supply as they are affected by
the estimated trade demand. The
Committee’s stated intent is to make
adequate supplies available to meet
market needs and improve producer
prices.

The Committee believes that the order
has contributed extensively to the
stabilization of producer prices, which

prior to 1980 experienced wide
fluctuations from year to year.
According to the National Agricultural
Statistics Service, for example, the
average price paid for both classes of
spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
since the order’s inception, the period
from 1980 to 2006, have generally
stabilized at an average price of $12.69
per pound for Scotch spearmint oil and
$9.89 per pound for Native spearmint
oil.

The Committee based its
recommendation for the proposed
salable quantity and allotment
percentage for each class of spearmint
oil for the 2008—-2009 marketing year on
the information discussed above, as well
as the data outlined below.

(1) Class 1 (Scotch) Spearmint Oil

(A) Estimated carry-in on June 1,
2008—0 pounds. This figure is the
difference between the revised 2007—
2008 marketing year total available
supply of 816,718 pounds and the
estimated 2007—2008 marketing year
trade demand of 816,718 pounds.

(B) Estimated trade demand for the
2008-2009 marketing year—920,000
pounds. This figure was based on input
from producers at six Scotch spearmint
oil production area meetings held in
September 2007, as well as estimates
provided by handlers and other meeting
participants at the October 17, 2007,
meeting. The average estimated trade
demand provided at the six production
area meetings was 924,583 pounds,
whereas the estimated handler trade
demand ranged from 875,000 to 950,000
pounds. The average of sales over the
last five years was 760,152 pounds.

(C) Salable quantity required from the
2008-2009 marketing year production—
920,000 pounds. This figure is the
difference between the estimated 2008—
2009 marketing year trade demand
(920,000 pounds) and the estimated
carry-in on June 1, 2008 (0 pounds).

(D) Total estimated allotment base for
the 2008-2009 marketing year—
1,986,133 pounds. This figure
represents a one percent increase over
the revised 2007-2008 total allotment
base. This figure is generally revised
each year on June 1 because of producer
base being lost to the bona fide effort
production provisions of § 985.53(e).
The revision is usually minimal.

(E) Computed allotment percentage—
46.3 percent. This percentage is
computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—50 percent. This



Federal Register/Vol.

73, No. 77/Monday, April 21, 2008/Rules and Regulations

21217

recommendation was based on the
Committee’s determination that the
computed 46.3 percent would not
adequately supply the potential 2008—
2009 market.

(G) The Committee’s recommended
salable quantity—993,067 pounds. This
figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2008-2009 marketing year—993,067
pounds. This figure is the sum of the
2008-2009 recommended salable
quantity (993,067 pounds) and the
estimated carry-in on June 1, 2008 (0
pounds).

(2) Class 3 (Native) Spearmint Oil

(A) Estimated carry-in on June 1,
2008—56,433 pounds. The Committee’s
estimated carry-in reflects anticipated
increases to the salable quantity and
allotment percentage that may be
needed to meet demand during the
remainder of the 2007-2008 marketing
year.

(B) Estimated trade demand for the
2008-2009 marketing year—1,250,000
pounds. This figure was based on input
from producers at the six Native
spearmint oil production area meetings
held in September 2007, as well as
estimates provided by handlers and
other meeting participants at the
October 17, 2007, meeting. The average
estimated trade demand provided at the
six production area meetings was
1,241,667 pounds, whereas the handler
estimate ranged from 1,200,000 pounds
to 1,250,000 pounds.

(C) Salable quantity required from the
2008-2009 marketing year production—
1,193,567 pounds. This figure is the
difference between the estimated 2008-
2009 marketing year trade demand
(1,250,000 pounds) and the estimated
carry-in on June 1, 2008 (56,433
pounds).

(D) Total estimated allotment base for
the 2008-2009 marketing year—
2,235,374 pounds. This figure
represents a one percent increase over
the revised 2007-2008 total allotment
base. This figure is generally revised
each year on June 1 because of producer
base being lost to the bona fide effort
production provisions of § 985.53(e).
The revision is usually minimal.

(E) Computed allotment percentage—
53.4 percent. This percentage is
computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—53 percent. This was the
Committee’s recommendation based on
the computed allotment percentage, the
average of the computed allotment

percentage figures from the six
production area meetings (53.7 percent),
and input from producers and handlers
at the October 17, 2007, meeting.

(G) The Committee’s recommended
salable quantity—1,184,748 pounds.
This figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2008-2009 marketing year—1,241,181
pounds. This figure is the sum of the
2008-2009 recommended salable
quantity (1,184,748 pounds) and the
estimated carry-in on June 1, 2008
(56,433 pounds).

The salable quantity is the total
quantity of each class of spearmint oil,
which handlers may purchase from, or
handle on behalf of producers during a
marketing year. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

The Committee’s recommended
Scotch and Native spearmint oil salable
quantities and allotment percentages of
993,067 pounds and 50 percent, and
1,184,748 pounds and 53 percent,
respectively, are based on the
Committee’s goal of maintaining market
stability by avoiding extreme
fluctuations in supplies and prices, and
the anticipated supply and trade
demand during the 2008-2009
marketing year. The salable quantities
are not expected to cause a shortage of
spearmint oil supplies. Any
unanticipated or additional market
demand for spearmint oil, which may
develop during the marketing year, can
be satisfied by an increase in the salable
quantities. Both Scotch and Native
spearmint oil producers who produce
more than their annual allotments
during the 2008-2009 marketing year
may transfer such excess spearmint oil
to a producer with spearmint oil
production less than their annual
allotment or put it into the reserve pool
before November 1, 2008.

This regulation is similar to
regulations issued in prior seasons.
Costs to producers and handlers
resulting from this rule are expected to
be offset by the benefits derived from a
stable market and improved returns. In
conjunction with the issuance of this
final rule, USDA has reviewed the
Committee’s marketing policy statement
for the 2008-2009 marketing year. The
Committee’s marketing policy
statement, a requirement whenever the
Committee recommends volume
regulations, fully meets the intent of
§985.50 of the order. During its
discussion of potential 2008—-2009
salable quantities and allotment

percentages, the Committee considered:
(1) The estimated quantity of salable oil
of each class held by producers and
handlers; (2) the estimated demand for
each class of oil; (3) the prospective
production of each class of oil; (4) the
total of allotment bases of each class of
oil for the current marketing year and
the estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Conformity with the USDA’s
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders” has
also been reviewed and confirmed.

The establishment of these salable
quantities and allotment percentages
will allow for anticipated market needs.
In determining anticipated market
needs, consideration by the Committee
was given to historical sales, as well as
changes and trends in production and
demand. This rule also provides
producers with information on the
amount of spearmint oil that should be
produced for the 2008-2009 season in
order to meet anticipated market
demand.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are eight spearmint oil handlers
subject to regulation under the order,
and approximately 58 producers of
Scotch spearmint oil and approximately
90 producers of Native spearmint oil in
the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $6,500,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000.

Based on the SBA’s definition of
small entities, the Committee estimates
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that one of the eight handlers regulated
by the order could be considered a small
entity. Most of the handlers are large
corporations involved in the
international trading of essential oils
and the products of essential oils. In
addition, the Committee estimates that
19 of the 58 Scotch spearmint oil
producers and 21 of the 90 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for weed, insect, and
disease control. To remain economically
viable with the added costs associated
with spearmint oil production, most
spearmint oil-producing farms fall into
the SBA category of large businesses.

Small spearmint oil producers
generally are not as extensively
diversified as larger ones and as such
are more at risk from market
fluctuations. Such small producers
generally need to market their entire
annual allotment and do not have the
luxury of having other crops to cushion
seasons with poor spearmint oil returns.
Conversely, large diversified producers
have the potential to endure one or
more seasons of poor spearmint oil
markets because income from alternate
crops could support the operation for a
period of time. Being reasonably assured
of a stable price and market provides
small producing entities with the ability
to maintain proper cash flow and to
meet annual expenses. Thus, the market
and price stability provided by the order
potentially benefit the small producer
more than such provisions benefit large
producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This final rule establishes the quantity
of spearmint oil produced in the Far
West, by class that handlers may
purchase from, or handle for, producers

during the 2008—-2009 marketing year.
The Committee recommended this rule
to help maintain stability in the
spearmint oil market by avoiding
extreme fluctuations in supplies and
prices. Establishing quantities to be
purchased or handled during the
marketing year through volume
regulations allows producers to plan
their spearmint planting and harvesting
to meet expected market needs. The
provisions of §§985.50, 985.51, and
985.52 of the order authorize this rule.

Instability in the spearmint oil sub-
sector of the mint industry is much
more likely to originate on the supply
side than the demand side. Fluctuations
in yield and acreage planted from
season-to-season tend to be larger than
fluctuations in the amount purchased by
buyers. Demand for spearmint oil tends
to be relatively stable from year-to-year.
The demand for spearmint oil is
expected to grow slowly for the
foreseeable future because the demand
for consumer products that use
spearmint oil will likely expand slowly,
in line with population growth.

Demand for spearmint oil at the farm
level is derived from retail demand for
spearmint-flavored products such as
chewing gum, toothpaste, and
mouthwash. The manufacturers of these
products are by far the largest users of
mint oil. However, spearmint flavoring
is generally a very minor component of
the products in which it is used, so
changes in the raw product price have
no impact on retail prices for those
goods.

Spearmint oil production tends to be
cyclical. Years of large production, with
demand remaining reasonably stable,
have led to periods in which large
producer stocks of unsold spearmint oil
have depressed producer prices for a
number of years. Shortages and high
prices may follow in subsequent years,
as producers respond to price signals by
cutting back production.

The significant variability is
illustrated by the fact that the coefficient
of variation (a standard measure of
variability; “CV”’) of Far West spearmint
oil production from 1980 through 2006
was about 0.23. The CV for spearmint
oil grower prices was about 0.14, well
below the CV for production. This
provides an indication of the price
stabilizing impact of the marketing
order.

Production in the shortest marketing
year was about 50 percent of the 26-year
average (1.84 million pounds from 1980
through 2006) and the largest crop was
approximately 167 percent of the 26-
year average. A key consequence is that
in years of oversupply and low prices
the season average producer price of

spearmint oil is below the average cost
of production (as measured by the
Washington State University
Cooperative Extension Service.)

The wide fluctuations in supply and
prices that result from this cycle, which
was even more pronounced before the
creation of the marketing order, can
create liquidity problems for some
producers. The marketing order was
designed to reduce the price impacts of
the cyclical swings in production.
However, producers have been less able
to weather these cycles in recent years
because of the increase in production
costs. While prices have been relatively
steady, the cost of production has
dramatically increased which has
caused a hesitation by producers to
plant. Producers are also enticed by the
prices of alternative crops and their
lower cost of production.

In an effort to stabilize prices, the
spearmint oil industry uses the volume
control mechanisms authorized under
the order. This authority allows the
Committee to recommend a salable
quantity and allotment percentage for
each class of oil for the upcoming
marketing year. The salable quantity for
each class of oil is the total volume of
oil that producers may sell during the
marketing year. The allotment
percentage for each class of spearmint
oil is derived by dividing the salable
quantity by the total allotment base.

Each producer is then issued an
annual allotment certificate, in pounds,
for the applicable class of oil, which is
calculated by multiplying the
producer’s allotment base by the
applicable allotment percentage. This is
the amount of oil for the applicable
class that the producer can sell.

On November 1 of each year, the
Committee identifies any oil that
individual producers have produced
above the volume specified on their
annual allotment certificates. This
excess oil is placed in a reserve pool
administered by the Committee.

There is a reserve pool for each class
of oil that may not be sold during the
current marketing year unless USDA
approves a Committee recommendation
to make a portion of the pool available.
However, limited quantities of reserve
oil are typically sold to fill deficiencies.
A deficiency occurs when on-farm
production is less than a producer’s
allotment. In that case, a producer’s own
reserve oil can be sold to fill that
deficiency. Excess production (higher
than the producer’s allotment) can be
sold to fill other producers’ deficiencies.
All of this needs to take place by
November 1.

In any given year, the total available
supply of spearmint oil is composed of
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current production plus carry-over
stocks from the previous crop. The
Committee seeks to maintain market
stability by balancing supply and
demand, and to close the marketing year
with an appropriate level of carryout. If
the industry has production in excess of
the salable quantity, then the reserve
pool absorbs the surplus quantity of
spearmint oil, which goes unsold during
that year, unless the oil is needed for
unanticipated sales.

Under its provisions, the order may
attempt to stabilize prices by (1) limiting
supply and establishing reserves in high
production years, thus minimizing the
price-depressing effect that excess
producer stocks have on unsold
spearmint oil, and (2) ensuring that
stocks are available in short supply
years when prices would otherwise
increase dramatically. The reserve pool
stocks grown in large production years
are drawn down in short crop years.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied, resulting in low
producer prices and a large volume of
oil stored and carried over to the next
crop year. The model estimates how
much lower producer prices would
likely be in the absence of volume
controls.

The Committee estimated the trade
demand for the 2008—-2009 marketing
year for both classes of oil at 2,170,000
pounds, and that the expected
combined carry-in will be 56,433
pounds. This results in a combined
required salable quantity of 2,113,567
pounds. Therefore, with volume control,
sales by producers for the 2008-2009
marketing year will be limited to
2,177,815 pounds (the recommended
salable quantity for both classes of
spearmint oil).

The recommended salable
percentages, upon which 2008-2009
producer allotments are based, are 50
percent for Scotch and 53 percent for
Native. Without volume controls,
producers would not be limited to these
allotment levels, and could produce and
sell additional spearmint. The
econometric model estimated a $1.40
decline in the season average producer
price per pound (from both classes of
spearmint oil) resulting from the higher
quantities that would be produced and
marketed without volume control. The
surplus situation for the spearmint oil
market that would exist without volume
controls in 2008-2009 also would likely
dampen prospects for improved
producer prices in future years because
of the buildup in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

The Committee discussed alternatives
to the recommendations contained in
this rule for both classes of spearmint
oil. The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
both classes of spearmint oil because of
the severe price-depressing effects that
would occur without volume control.

The Committee considered various
alternative levels of volume control for
Scotch spearmint oil, including
increasing the percentage to a less
restrictive level, or decreasing the
percentage. After considerable
discussion the Committee unanimously
determined that 993,067 pounds and 50
percent would be the most effective
salable quantity and allotment
percentage, respectively, for the 2008—
2009 marketing year.

The Committee also considered
various alternative levels of volume
control for Native spearmint oil. After
considerable discussion the Committee
unanimously determined that 1,184,748
pounds and 53 percent would be the
most effective salable quantity and
allotment percentage, respectively, for
the 2008-2009 marketing year.

As noted earlier, the Committee’s
recommendation to establish salable
quantities and allotment percentages for
both classes of spearmint oil was made
after careful consideration of all
available information, including: (1) The
estimated quantity of salable oil of each
class held by producers and handlers;
(2) the estimated demand for each class
of oil; (3) the prospective production of
each class of oil; (4) the total of
allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Based on its review, the Committee
believes that the salable quantity and
allotment percentage levels
recommended will achieve the
objectives sought.

Without any regulations in effect, the
Committee believes the industry would
return to the pronounced cyclical price

patterns that occurred prior to the order,
and that prices in 2008-2009 would
decline substantially below current
levels.

As stated earlier, the Committee
believes that the order has contributed
extensively to the stabilization of
producer prices, which prior to 1980
experienced wide fluctuations from
year-to-year. National Agricultural
Statistics Service records show that the
average price paid for both classes of
spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
have been consistently more stable since
the marketing order’s inception in 1980,
with an average price for the period
from 1980 to 2006 of $12.69 per pound
for Scotch spearmint oil and $9.89 per
pound for Native spearmint oil.

According to the Committee, the
recommended salable quantities and
allotment percentages are expected to
achieve the goals of market and price
stability.

As previously stated, annual salable
quantities and allotment percentages
have been issued for both classes of
spearmint oil since the order’s
inception. Reporting and recordkeeping
requirements have remained the same
for each year of regulation. These
requirements have been approved by the
Office of Management and Budget under
OMB Control No. 0581-0178, Vegetable
and Specialty Crops. Accordingly, this
action will not impose any additional
reporting or recordkeeping requirements
on either small or large spearmint oil
producers and handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The AMS is committed to complying
with the E-Government Act, to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

In addition, the Committee’s meeting
was widely publicized throughout the
spearmint oil industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the October 17,
2007, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
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A proposed rule concerning this
action was published in the Federal
Register on February 15, 2008 (73 FR
8825). Copies of the rule were provided
to Committee staff, which in turn made
it available to spearmint oil producers,
handlers, and other interested persons.
Finally, the rule was made available
through the Internet by USDA and the
Office of the Federal Register. A 30-day
comment period, ending March 17,
2008, was provided to allow interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is herby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

m For the reasons set forth in the
preamble, 7 CFR Part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for 7 CFR
part 985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Anew §985.227 is added to read
as follows:

[Note: This section will not appear in
the Code of Federal Regulations.]

§985.227 Salable quantities and allotment
percentages—2008—-2009 marketing year.

The salable quantity and allotment
percentage for each class of spearmint
o0il during the marketing year beginning
on June 1, 2008, shall be as follows:

(a) Class 1 (Scotch) oil—a salable
quantity of 993,067 pounds and an
allotment percentage of 50 percent.

(b) Class 3 (Native) oil—a salable

quantity of 1,184,748 pounds and an
allotment percentage of 53 percent.

Dated: April 15, 2008.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E8—-8468 Filed 4-18-08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0197 Directorate
Identifier 2008—CE-005—-AD; Amendment
39-15467; AD 2008—-08-15]

RIN 2120-AA64

Airworthiness Directives; DORNIER
LUFTFAHRT GmbH Models 228-100,
228-101, 228—-200, 228-201, 228—-202,
and 228-212 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged
in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
27, 2008.

On May 27, 2008, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket

Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 25, 2008 (73 FR
9965). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged
in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
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Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect 8
products of U.S. registry. We also
estimate that it will take about 3 work-
hours per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $1,920 or $240 per product.

We have no way of determining the
number of products that may need these
actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-15 Dornier Luftfahrt GmbH:
Amendment 39-15467; Docket No.
FAA-2008-0197; Directorate Identifier
2008—CE-005—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Models 228-100,
228-101, 228-200, 228-201, 228-202, and
228-212 airplanes, serial numbers 8009,
8065, 8112, 8179, 8185, 8191, 8241, and
8244, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 51: Structures.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The manufacturer reported findings of
missing primer on the internal of the elevator
and rudder of aircraft S/N 8200. The aircraft
S/N 8200 was with RUAG for maintenance
purposes. Investigation performed by RUAG
showed that the paint removal procedure for
the rudder and elevator was changed from a
paint stripping with brush and scraper to a
procedure where the parts were submerged

in a tank filled with hot liquid stripper. The
stripper is called TURCO 5669 from Henkel
Surface Technologies. The stripping process
is described in the Technical Process Bulletin
No. 238799 dated 09/01/1999. This paint
stripping process change was not
communicated to and not approved by the
TC-Holder.

The MCAI requires you to do a visual
inspection of the inner structure on rudder
and elevator for signs of corrosion, de-
bonded primer (yellow-green), and any other
deviation of surface protection; report
corrosion beyond the acceptable level or
areas with de-bonded primer to the
manufacturer; and, if necessary, repair the
affected parts following the applicable FAA-
approved manufacturer repair instruction.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 2 months after the effective date
of this AD, do a detailed visual inspection on
the inner structure of the rudder and elevator
for signs of corrosion, debonded primer
(yellow-green), and any other deviation of
surface protection following RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, dated
October 30, 2007.

(2) If you find corrosion or areas with
debonded primer as a result of the inspection
required by paragraph (f)(1) of this AD, before
further flight, do the following:

(i) Report the inspection results to RUAG
Aerospace Services GmbH, Dornier 228
Customer Support, P.O. Box 1253, 82231
Wessling, Federal Republic of Germany,
telephone: 011-49-8153-30-2280; fax: 011—
49-8153-30-3030, and request FAA-
approved repair instructions following RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, dated
October 30, 2007.

(ii) Repair corrosion following FAA-
approved repair instructions obtained from
RUAG Aerospace Services GmbH.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The MCAI
includes provisions for reporting corrosion
“beyond the acceptable level.” However, the
service information does not include a
definition of “acceptable level.” Therefore, to
ensure the AD is clear for U.S. operators and
is enforceable, this AD does not include the
qualifier “beyond the acceptable level.”

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
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Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI German AD D-2007—
350, dated December 19, 2007; and RUAG
Aerospace Defence Technology Dornier 228
Service Bulletin No. SB—228-270, dated
October 30, 2007, for related information.

Material Incorporated by Reference

(i) You must use RUAG Aerospace Defence
Technology Dornier 228 Service Bulletin No.
SB-228-270, dated October 30, 2007, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact RUAG Aerospace Services
GmbH, Dornier 228 Customer Support, P.O.
Box 1253, 82231 Wessling, Federal Republic
of Germany, telephone: +49 (0)8153-30—
2280; fax: +49 (0) 8153—-30-3030.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on April
4, 2008.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-7806 Filed 4-18—08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0314; Directorate
Identifier 2008—NE-09-AD; Amendment 39—
15471; AD 2008-08-17]

RIN 2120-AA64

Airworthiness Directives; Kelly
Aerospace Power Systems
Turbochargers

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Kelly Aerospace Power Systems
turbochargers. This AD requires a
onetime visual inspection of suspect
turbochargers for an excessive gap
between the turbocharger turbine
housing flange and the exhaust tube
flange, and replacement of
turbochargers that fail the gap
inspection. This AD results from two
reports of exhaust leakage occurring
between the turbocharger turbine
housing flange and the exhaust tube
flange due to machining defects of the
turbocharger turbine housing flange. We
are issuing this AD to prevent hazardous
amounts of carbon monoxide from
entering the cabin, an increase in under-
cowl temperatures hampering engine
and accessory function, and loss of
tailpipe retention, which could lead to
an in-flight fire and loss of control of the
airplane.

DATES: This AD becomes effective May
6, 2008. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of May 6, 2008.

We must receive any comments on
this AD by June 20, 2008.

ADDRESSES: Use one of the following
addresses to comment on this AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: U.S. Docket Management
Facility, Department of Transportation,
1200 New Jersey Avenue SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Contact Lycoming, 652 Oliver Street,
Williamsport, PA 17701; telephone

(570) 323-6181; fax (570) 327-7101, or
on the Internet at http://
www.Lycoming. Textron.com for the
Lycoming Mandatory Service Bulletin
in this AD. Contact Kelly Aerospace
Power Systems, 2500 Selma Highway,
Montgomery, AL 36108, telephone (334)
386-5450; fax (334) 386—5450; or on the
Internet at http://
www.kellyaerospace.com for the Kelly
Aerospace Power Systems Mandatory
Service Bulletins in this AD.

FOR FURTHER INFORMATION CONTACT:
Kevin Brane, Aerospace Engineer,
Atlanta Aircraft Certification Office,
FAA, Small Airplane Directorate, One
Crown Center, 1895 Phoenix Blvd.,
Suite 450, Atlanta, GA 30349; e-mail:
kevin.brane@faa.gov; telephone (770)
703-6063; fax (770) 703—-6097.

SUPPLEMENTARY INFORMATION: In January
2008, Lycoming Engines notified us,
and Kelly Aerospace Power Systems, of
two reports of exhaust leakage occurring
between the turbocharger turbine
housing flange and the exhaust tube
flange. Lycoming Engines found
machining defects in the turbine
housing exit flanges of those Kelly
Aerospace Power Systems
turbochargers. Kelly Aerospace Power
Systems investigated this quality
escape, and found that the same
machining defect may exist on as many
as 310 turbochargers. This condition, if
not corrected, could result in hazardous
amounts of carbon monoxide entering
the cabin and an increase in under-cowl
temperatures hampering engine and
accessory function. This condition
could also result in loss of tailpipe
retention, which could lead to an in-
flight fire and loss of control of the
airplane.

Relevant Service Information

We have reviewed and approved the
technical contents of Lycoming Engines
Mandatory Service Bulletin (MSB) No.
580, dated February 15, 2008, Kelly
Aerospace Power Systems MSB No. 029,
dated February 1, 2008, Kelly Aerospace
Power Systems MSB No. 030, Revision
A, dated April 1, 2008, and Kelly
Aerospace Power Systems MSB No. 031,
dated February 28, 2008. These MSBs
list affected engine model numbers and
suspect turbocharger part numbers and
serial numbers.

FAA’s Determination and Requirements
of this AD

The unsafe condition described
previously is likely to exist or develop
on other Kelly Aerospace Power
Systems turbochargers of the same type
design. For that reason, we are issuing
this AD to prevent hazardous amounts
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of carbon monoxide from entering the
cabin, an increase in under-cowl
temperatures hampering engine and
accessory function, and loss of tailpipe
retention, which could lead to an in-
flight fire and loss of control of the
airplane. This AD requires a onetime
visual inspection of suspect
turbochargers for an excessive gap
between the turbocharger turbine
housing flange and the exhaust tube
flange, and replacement of
turbochargers that fail the gap
inspection. You must use the service
information previously described to
identify the suspect population of
turbochargers affected by this AD.

FAA'’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable. Good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
FAA-2008-0314; Directorate Identifier
2008-NE-09-AD” in the subject line of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2008-08-17 Kelly Aerospace Power
Systems: Amendment 39-15471. Docket
No. FAA-2008-0314; Directorate
Identifier 2008—NE-09—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 6, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the turbochargers
referenced in paragraphs (c)(1) through
(c)(15)(vi) of this AD:

(1) Kelly Aerospace Power Systems (KAPS)
turbochargers, part number (P/N) 409170—
0001 (Lycoming P/N LW-12463), installed on
Lycoming Engines (L)TIO-540-J2B and
(L)TIO-540-J2BD engines:

(i) With the engine serial numbers (SNs)
listed in Table 1 of Lycoming Engines
Mandatory Service Bulletin (MSB) No. 580,
dated February 15, 2008; and

(ii) With the turbocharger SN listed in
KAPS MSB No. 029, dated February 1, 2008.

(iii) Lycoming Engines (L)TIO-540-]J2B
and (L)TIO-540-J2BD engines are installed
on, but not limited to, Piper PA31-350
Navajo Chieftain, Piper T1020 airplanes, and
Colemill Panther conversion airplanes using
a 350 horsepower engine.

(2) KAPS turbochargers, P/N 465930-0003
(Teledyne Continental Motors (TCM) P/N
641672-3), installed on TCM GTSIO-520-L
and GTSIO-520-N engines, with the
turbocharger SNs listed in KAPS MSB No.
030, Revision A, dated April 1, 2008.

(3) KAPS turbochargers, P/N 466412—-0003
(TCM P/N 652964), installed on TCM TSIOL—
550—A and TSIOL-550-C engines, with the
turbocharger SNs listed in KAPS MSB No.
030, Revision A, dated April 1, 2008.

(4) KAPS turbochargers, P/N 466412-0004,
installed on RAM modifications only, with
the turbocharger SN listed in KAPS MSB
No. 030, Revision A, dated April 1, 2008.

(5) KAPS turbochargers, P/N 466412—-0003
(TCM P/N 652964), installed on Cessna 414
airplanes with a TCM TSIOL-550-A or
TSIOL-550-C engine (Supplemental Type
Certificate (STC) SA7633SW), with the
turbocharger SNs listed in KAPS MSB No.
030, Revision A, dated April 1, 2008.

(6) KAPS turbochargers, P/N 465930-0003
(TCM P/N 641672-3), installed on Cessna
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421 Golden Eagle airplanes with a TCM
GTSIO-520-L or GTSIO-52—-N engine with
the turbocharger SN listed in KAPS MSB
No. 030, Revision A, dated April 1, 2008.

(7) KAPS turbochargers, P/N 465680—-0004
(Cessna P/N C295001-0202), installed on
TCM TSIO-520-AF or TSIO-520-P engines,
with the turbocharger SNs listed in KAPS
MSB No. 030, Revision A, dated April 1,
2008.

(8) KAPS turbochargers, P/N 465930-0002
(TCM P/N 641672—2), installed on TCM
GTSIO-520-M engines, with the
turbocharger SNs listed in KAPS MSB No.
030, Revision A, dated April 1, 2008.

(9) KAPS turbochargers, P/N 465680—-0004
(Cessna P/N C295001-0202), installed on
Cessna P210 Pressurized Centurion airplanes
with a TCM TSIO-520-AF or TSIO-520-P
engine, with the turbocharger SNs listed in
KAPS MSB No. 030, Revision A, dated April
1, 2008.

(10) KAPS turbochargers, P/N 465930—
0002 (TCM P/N 641672-2), installed on
Cessna 404 Titan airplanes with a TCM
GTSIO-520-M engine, with the turbocharger
SNs listed in KAPS MSB No. 030, Revision
A, dated April 1, 2008.

(11) KAPS overhauled turbochargers, P/N
465930-9003, installed on TCM GTSIO-520—
L or GTSIO-520-N engines, with the
turbocharger SNs listed in KAPS MSB No.
031, dated February 28, 2008.

(12) KAPS overhauled turbochargers, P/N
409170-9001, installed on Lycoming Engines
TIO-540-]J2B; TIO-540-]J2BD; TIO-540—
N2BD, and LTIO-540-N2BD engines, with
the turbocharger SNs listed in KAPS MSB
No. 031, dated February 28, 2008.

(13) KAPS overhauled turbochargers, P/N
465680-9005, installed on Lycoming Engines
TIO-540-V2AD and TIO-540-W2A engines,
with the turbocharger SNs listed in KAPS
MSB No. 031, dated February 28, 2008.

(14) KAPS overhauled turbochargers, P/N
465930-9002, installed on TCM GTSIO-520—
M engines, with the turbocharger SNs listed
in KAPS MSB No. 031, dated February 28,
2008.

(15) Also, the following KAPS
turbochargers might have been overhauled or
repaired by other than KAPS, that used a
P/N 441977-0023S or P/N 441977-0025S
turbine housing sold as a spare part, through
the Aviall Company. These turbine housings
have the date code of 1006 and might have
been installed between October 2006 and
January 25, 2008. The turbocharger data
plates might include manufacturer’s
information other than KAPS information,
such as, Garrett:

(i) P/N 409170-0001; installed on
Lycoming Engines TIO-540-J2B; TIO-540—
J2BD; TIO-540-N2BD; and LTIO versions of
the noted engine models.

(ii) P/N 465680-0004; installed on TCM
TSIO-520-AF and TSIO-520P engines.

(iii) P/N 465680—-0005; installed on
Lycoming Engines TIO-540-V2AD and TIO-
540-W2A engines.

(iv) P/N 465930-0002; installed on TCM
GTSIO-520-M engines.

(v) P/N 465930-0003; installed on TCM
GTSIO-520-L and GTSIO-520-N engines.

(vi) P/N 465448-0004; installed on TCM
TSIO-520-CE engines.

(vii) P/N 466412-0003; installed on TCM
TSIOL-550—-A and TSIOL-550-C engines.
(viii) P/N 466412—0004; installed on engines
modified by RAM.

Unsafe Condition

(d) This AD results from two reports of
exhaust leakage occurring between the
turbocharger turbine housing flange and the
exhaust tube flange due to machining defects
of the turbocharger turbine housing flange.
We are issuing this AD to prevent hazardous
amounts of carbon monoxide from entering
the cabin, an increase in under-cowl
temperatures hampering engine and
accessory function, and loss of tailpipe
retention, which could lead to an in-flight
fire and loss of control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
10 hours time-in-service or at the next regular
inspection interval, whichever occurs first,
unless the actions have already been done.

Onetime Visual Inspection of Turbocharger

(f) Carefully remove the “V” band clamp
from around the turbocharger turbine
housing at the turbocharger exhaust outlet,
taking care not to move the exhaust tube and
tailpipe assembly.

(g) Visually inspect the area that was
captured by the “V” band clamp. Use a feeler
gauge at the split line between the turbine
housing flange and the exhaust tube flange
all around the circumference.

(h) The maximum gap must not exceed
0.005 inch.

(i) Before further flight, replace any
turbocharger that exceeds the 0.005 inch
maximum gap, with a serviceable
turbocharger.

(j) If the maximum gap is not exceeded,
metal stamp a 1/8” upper case “I”” on the side
of the turbocharger discharge flange.
Information on the stamping location can be
found in the MSBs referenced in this AD.

Definition

(k) For the purpose of this AD, a
serviceable turbocharger is one that is not
listed in the suspect SN lists of the Lycoming
Engines MSB or KAPS MSBs referenced in
this AD, or one that passes the visual
inspection in this AD.

Alternative Methods of Compliance

(1) The Manager, Atlanta Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

TABLE 1.—INCORPORATION BY REFERENCE

Special Flight Permits

(m) Under 39.23, we are limiting the
special flight permits for this AD by the
following condition:

(1) A special flight permit to fly the
airplane to where the visual inspection can
be done may be issued after the operator
verifies that the turbocharger tailpipe
assembly is secure.

(2) To verify, apply a side load and a
vertical load to the tailpipe assembly by
hand. No mechanical deflection is allowed.

(3) After verifying that the tailpipe
assembly is secure, the operator can apply for
a special flight permit from the FAA. The
FAA office or person approving the permit
must add this condition to the limitations of
the special flight permit.

Previous Credit

(n) If you used Kelly Aerospace Power
Systems MSB No. 030, dated February 15,
2008 before the effective date of this AD to
identify the suspect population of
turbochargers identified in applicability
paragraphs (c)(2) through (c)(9) of this AD,
you satisfied the requirements of those
paragraphs in this AD.

Related Information

(o) Contact Kevin Brane, Aerospace
Engineer, Atlanta Aircraft Certification
Office, FAA, Small Airplane Directorate, One
Crown Center, 1895 Phoenix Blvd., Suite
450, Atlanta, GA 30349; e-mail:
kevin.brane@faa.gov; telephone (770) 703—
6063; fax (770) 703—6097, for more
information about this AD.

Material Incorporated by Reference

(p) You must use the service information
specified in Table 1 of this AD to identify the
suspect population of turbochargers being
inspected by this AD. The Director of the
Federal Register approved the incorporation
by reference of the documents listed in Table
1 of this AD in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Lycoming,
652 Oliver Street, Williamsport, PA 17701;
telephone (570) 323-6181; fax (570) 327—
7101, or go on the Internet at http://
www.Lycoming. Textron.com for a copy of
their service information. Also, contact Kelly
Aerospace Power Systems, 2500 Selma
Highway, Montgomery, AL 36108, telephone
(334) 386-5450; fax (334) 386—5450, or go on
the Internet at http://
www.kellyaerospace.com for a copy of their
service information. You may review copies
at the FAA, New England Region, 12 New
England Executive Park, Burlington, MA; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Mandatory Service Bulletin (MSB) No.

Page

Revision Date

Lycoming MSB No. 580

Original February 15, 2008.
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TABLE 1.—INCORPORATION BY REFERENCE—Continued

Mandatory Service Bulletin (MSB) No. Page Revision Date

Total Pages: 6

Kelly Aerospace Power Systems MSB NO. 029 .........cccciiiiiiiiiiieiieeee e ALL ..o, Original ......... February 1, 2008.
Total Pages: 4

Kelly Aerospace Power Systems MSB NO. 030 .......cccooouiiiiiiiiiniieiieenee e ALL ..o, A, April 1, 2008.
Total Pages: 5

Kelly Aerospace Power Systems MSB NO. 0371 ......ccooiiiiiiiiiieiieeeeee e ALL ..o, Original ......... February 28, 2008.
Total Pages: 5

Issued in Burlington, Massachusetts, on
April 10, 2008.

Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E8-8120 Filed 4-18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0116; Directorate
Identifier 2007-NM-257-AD; Amendment
39-15474; AD 2008-08-20]

RIN 2120-AA64

Airworthiness Directives; Dassault
Model Falcon 2000 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Wing anti ice telescopic tubes (P/N [part
number] 5035—400 and 5035-500) ball joints
were originally designed with high
temperature polymer (Kynel™) sealing rings.
Temperature induced cracking of these rings
associated with long term wear has been
encountered in a small number of cases. This
degradation may lead to binding of the ball
joint and high swiveling forces which may
result in improper operation of the leading
edge slats and also in failure of the ball joint
mounting bracket with possible friction on
the aileron control rod, which could lead, if
combined with a failure of the aileron
emergency actuator, to an aileron jamming.

The unsafe condition is a jammed
aileron, which results in reduced
controllability of the airplane. We are
issuing this AD to require actions to

correct the unsafe condition on these
products.

DATES: This AD becomes effective May
27, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 27, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 5, 2008 (73 FR
6618). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Wing anti ice telescopic tubes (P/N [part
number] 5035-400 and 5035-500) ball joints
were originally designed with high
temperature polymer (Kynel™) sealing rings.
Temperature induced cracking of these rings
associated with long term wear has been
encountered in a small number of cases. This
degradation may lead to binding of the ball
joint and high swiveling forces which may
result in improper operation of the leading
edge slats and also in failure of the ball joint
mounting bracket with possible friction on
the aileron control rod, which could lead, if
combined with a failure of the aileron
emergency actuator, to an aileron jamming.

A replacement carbon based material has
been defined by the telescopic tube
manufacturer ZODIAC and can be applied
per ZODIAG Service Bulletins (SB) 5035-30—
001 and 5035-30-002, resulting in P/N re-
designations 5035-600 Amdt.A and 5035—
700 Amdt.A, respectively.

The purpose of this Airworthiness
Directive (AD), by requiring modification of
the wing anti-ice telescopic tubes in
accordance with the ZODIAC service
bulletins, is to ensure that no old definition
sealing rings remain in operation beyond a
life limit of 2,400 flight hours (FH) or 2,000
flight cycles (FC).

The unsafe condition is a jammed
aileron, which results in reduced
controllability of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 159 products of U.S. registry. We
also estimate that it will take about 4
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $1,423
per product. Where the service
information lists required parts costs
that are covered under warranty, we
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have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$277,137, or $1,743 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and

other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-20 Dassault Aviation:
Amendment 39-15474. Docket No.
FAA-2008-0116; Directorate Identifier
2007-NM-257—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault Model
Falcon 2000 airplanes, certificated in any
category; all serial numbers; equipped with

wing anti-ice telescopic tubes having part
number (P/N) 5035-400 or 5035-500.

Subject

(d) Air Transport Association (ATA) of
America Code 30: Ice and rain protection.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Wing anti ice telescopic tubes (P/N [part
number] 5035-400 and 5035-500) ball joints
were originally designed with high
temperature polymer (Kynel™) sealing rings.
Temperature induced cracking of these rings
associated with long term wear has been
encountered in a small number of cases. This
degradation may lead to binding of the ball
joint and high swiveling forces which may
result in improper operation of the leading
edge slats and also in failure of the ball joint
mounting bracket with possible friction on
the aileron control rod, which could lead, if
combined with a failure of the aileron
emergency actuator, to an aileron jamming.

A replacement carbon based material has
been defined by the telescopic tube
manufacturer Zodiac and can be applied per
Zodiac Service Bulletins (SB) 5035-30-001
and 5035-30-002, resulting in P/N

redesignations 5035-600 Amdt.A and 5035—
700 Amdt.A, respectively.

The purpose of this Airworthiness
Directive (AD), by requiring modification of
the wing anti-ice telescopic tubes in
accordance with the Zodiac service bulletins,
is to ensure that no old definition sealing
rings remain in operation beyond a life limit
of 2,400 flight hours (FH) or 2,000 flight
cycles (FC).

The unsafe condition is a jammed aileron,
which results in reduced controllability of
the airplane.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) At the later of the compliance times
specified in paragraphs (f)(1)(i) and (f)(1)(ii)
of this AD, remove and modify the affected
tubes in accordance with instructions
contained in Zodiac Service Bulletins 5035—
30-001 and 5035-30-002, both dated April
15, 2002.

(i) Before the telescopic tubes, P/N 5035—
400 and 5035-500, exceed the limit of 2,400
flight hours, or 2,000 flight cycles, time-in-
service since new, whichever occurs first.

(ii) At the earlier of the times specified in
paragraphs (f)(1)(ii)(A) and (f)(1)(ii)(B) of this
AD.

(A) Within 330 flight hours after the
effective date of this AD.

(B) Within 7 months after the effective date
of this AD.

(2) As of 7 months after the effective date
of this AD, no person may install an affected
telescopic tube P/N 5035—-400 or 5035-500 in
any aircraft as a replacement part, unless it
has been modified in accordance with
instructions contained in Zodiac Service
Bulletins 5035-30-001 and 5035—-30-002,
both dated April 15, 2002.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
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to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2006—-0276, dated September 6,
2006; and Zodiac Service Bulletins 5035-30—
001 and 5035-30-002, both dated April 15,
2002; for related information.

Material Incorporated by Reference

(i) You must use Zodiac Service Bulletin
5035-30-001, dated April 15, 2002; and
Zodiac Service Bulletin 5035—-30—002, dated
April 15, 2002; to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on April 8,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8253 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29116; Directorate
Identifier 2007-NM-064-AD; Amendment
39-15476; AD 2008-08-22]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-600, —700, —700C,
—800, and —900 series airplanes. This
AD requires a one-time inspection to

determine the material of the forward
and aft gray water drain masts. For
airplanes having composite gray water
drain masts, this AD requires
installation of a bonding jumper
between a ground and the clamp on the
tube of the forward and aft gray water
composite drain masts. This AD results
from a report of charred insulation
blankets and burned wires around the
forward gray water composite drain
mast found during an inspection of the
forward cargo compartment on a Model
767—-300F airplane. We are issuing this
AD to prevent a fire near a composite
drain mast and possible disruption of
the electrical power system caused by a
lightning strike on a composite drain
mast, which could result in the loss of
several functions essential for safe

flight.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nicholas Wilson, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6476; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) (the “original
NPRM”) to amend 14 CFR part 39 to
include an airworthiness directive (AD)
that would apply to all Boeing Model
737-600, =700, —700C, —800, and —900
series airplanes. That NPRM was
published in the Federal Register on

September 6, 2007 (72 FR 51201). That
NPRM proposed to require a one-time
inspection to determine the material of
the forward and aft gray water drain
masts. For airplanes having composite
gray water drain masts, that NPRM also
proposed to require installation of a
bonding jumper between a ground and
the clamp on the tube of the forward
and aft gray water composite drain
masts.

Actions Since NPRM Was Issued

Since we issued the NPRM, Boeing
has issued new service information that
includes corrected measurement values
and procedures that should be followed
if the resistance of the bonding jumper
exceeds certain values during the initial
resistance check.

We have reviewed Boeing Special
Attention Service Bulletin 737-30—
1056, Revision 1, dated October 25,
2007. The service bulletin describes
procedures for installing a bonding
jumper between a ground and the clamp
on the tube of the forward and aft gray
water composite drain mast. We have
revised this final rule to refer to
Revision 1 of the service bulletin as the
appropriate source of service
information for the required actions. We
have also added paragraph (h) to this
final rule to give credit for actions done
previously in accordance with Boeing
Special Attention Service Bulletin 737—
30-1056, dated February 28, 2007,
provided the results of the resistance
measurement meet the values specified
in Revision 1; we have re-identified
subsequent paragraphs accordingly.

Comments

We have considered the following
comments on the NPRM.

Request To Clarify the Proposed
Applicability

Boeing requests that we revise the
Applicability statement of the NPRM to
clarify the affected airplanes. Boeing
states that airplanes having line
numbers 1935 and subsequent have the
bonding jumper installed during
production and should not be subject to
the NPRM. Boeing asserts that the
NPRM should only be applicable to
airplanes delivered with composite
drain masts without the bonding jumper
or airplanes with spare
interchangeability notes allowing
replacement of the aluminum drain
masts with composite drain masts.

We partially agree. For the reason
stated by Boeing, we have determined
that these airplanes should not be
subject to this AD. However, we do not
agree to revise the Applicability
statement of this AD as suggested by
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Boeing. Instead, we have revised the
Applicability statement of this final rule
to state, “Boeing Model 737-600, —700,
—700C, —800, and —900 series airplanes,
certificated in any category; as
identified in Boeing Special Attention
Service Bulletin 737-30-1056, Revision
1, dated October 25, 2007.”” We have
confirmed that the effectivity of this
service bulletin matches the
applicability suggested by Boeing.

Request To Revise the Proposed Costs
of Compliance

Air Transport Association (ATA), on
behalf of its member American Airlines
(AAL), states that the work-hour
estimate of 9.75 hours per airplane
provided in the service bulletin is more
realistic than the 4-hour estimate
provided in the NPRM.

From this comment, we infer that
AAL is requesting that we revise the
Costs of Compliance section of the
NPRM to reflect 9.75 work-hours per
airplane to do the proposed actions. We
do not agree. The cost information
below describes only the direct costs of
the specific actions required by this AD.
Based on the best data available, the
manufacturer provided the number of

work hours (4) necessary to do the
required actions. This number
represents the time necessary to perform
only the actions actually required by
this AD. We recognize that, in doing the
actions required by an AD, operators
might incur incidental costs in addition
to the direct costs. The cost analysis in
AD rulemaking actions, however,
typically does not include incidental
costs such as the time required to gain
access and close up, time necessary for
planning, or time necessitated by other
administrative actions. Those incidental
costs, which might vary significantly
among operators, are almost impossible
to calculate. We have made no change
to this final rule in this regard.

Request To Include Parts Installation
Requirement

ATA, on behalf of its member Delta
Airlines (Delta), suggests that the AD
specify that a composite drain mast
cannot replace an aluminum drain mast
unless the bonding jumper is installed
according to Boeing Special Attention
Service Bulletin 737-30-1056, Revision
1, dated October 25, 2007. Delta asserts
that, according to the airplane
illustrated parts catalog, the composite

ESTIMATED COSTS

and aluminum drain masts are
interchangeable, which could lead to
unintentional non-compliance with the
AD.

We agree that the composite and
aluminum drain mast can be
interchangeable. Therefore, for the
reasons given by Delta, we have added
a new paragraph (i), ‘“Parts Installation,”
to this final rule to prohibit installation
of a composite gray water drain mast,
unless a bonding jumper is also
installed, as specified in paragraph (g) of
this final rule.

Additional Changes to This Final Rule

We have also updated the Costs of
Compliance section of this final rule to
reflect the current number of U.S.-
registered airplanes, and the cost of
parts necessary to accomplish the
required actions.

Costs of Compliance

There are about 1,906 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Average Ndjrsnt_’g ?f
Action Work hours labor rate Parts Cost per airplane iétérec? Fleet cost
per hour airplanes
Inspection to deter- B $80 | None .....ccceeeveveennneen. $80 e 873 .......... $69,840.
mine gray water
drain mast material.
Installation of bond- Between 2 and 4 80 | Between $8 and $16, | Between $168 and Up to 873 | Between $146,664
ing jumper. (depending on air- depending on kit. $336. and $293,328.
plane configura-
tion).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-22 Boeing: Amendment 39-15476.
Docket No. FAA-2007-29116;
Directorate Identifier 2007-NM-064—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 737—
600, —=700, —=700C, —800, and —900 series
airplanes, certificated in any category; as
identified in Boeing Special Attention
Service Bulletin 737-30-1056, Revision 1,
dated October 25, 2007.

Unsafe Condition

(d) This AD results from a report of charred
insulation blankets and burned wires around
the forward gray water composite drain mast
found during an inspection of the forward
cargo compartment on a Model 767-300F
airplane. We are issuing this AD to prevent
a fire near a composite drain mast and
possible disruption of the electrical power
system caused by a lightning strike on a
composite drain mast, which could result in
the loss of several functions essential for safe
flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection To Determine Material of Gray
Water Drain Masts

(f) Within 60 months after the effective
date of this AD, inspect the forward and aft
gray water drain masts to determine whether
the drain masts are made of aluminum or
composite. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the material of the forward and
aft gray water drain masts can be
conclusively determined from that review.

(1) For any aluminum gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD, no further action is required by this
paragraph for that drain mast only.

(2) For any composite gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD, do the actions specified in
paragraph (g) of this AD.

Installation of Bonding Jumper

(g) For any composite gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD: Within 60 months after the effective
date of this AD, install a bonding jumper
between a ground and the clamp on the tube
of the gray water composite drain mast, in
accordance with the Accomplishment
Instructions of Boeing Special Attention

Service Bulletin 737-30-1056, Revision 1,
dated October 25, 2007.

Actions Done Previously Using Previous
Service Information

(h) Actions done before the effective date
of this AD according to Boeing Special
Attention Service Bulletin 737-30-1056,
dated February 28, 2007, are considered
acceptable for compliance with the
corresponding actions specified in this AD
provided the results of the resistance
measurements meet the acceptable values
specified in Boeing Special Attention Service
Bulletin 737-30-1056, Revision 1, dated
October 25, 2007.

Parts Installation

(i) As of the effective date of this AD, no
person may install, on any airplane, a
composite gray water drain mast, unless a
bonding jumper is also installed, as specified
in paragraph (g) of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(k) You must use Boeing Special Attention
Service Bulletin 737-30-1056, Revision 1,
dated October 25, 2007, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 7,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8254 Filed 4—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0120; Directorate
Identifier 2007-NM-327-AD; Amendment
39-15473; AD 2008-08—-19]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Gulfstream G150
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Possible chafing between [the] electrical
feeder cable connected to contactor 123P/2
and ground point 803GND, installed within
the left DC power box, discovered during
routine receiving inspection. This condition
may exist on boxes installed on in-service
aircraft. If this chafing condition is left
unattended, an electrical short may develop,
leading to disconnection of the battery and
battery bus from the electrical system of the
aircraft, [which could result in] overheating,
arcing, smoke and fire.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
27, 2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mike Borfitz, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2677;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
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Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 5, 2008 (73 FR
6627). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Possible chafing between [the] electrical
feeder cable connected to contactor 123P/2
and ground point 803GND, installed within
the left DC power box, discovered during
routine receiving inspection. This condition
may exist on boxes installed on in-service
aircraft. If this chafing condition is left
unattended, an electrical short may develop,
leading to disconnection of the battery and
battery bus from the electrical system of the
aircraft, [which could result in] overheating,
arcing, smoke and fire.

The corrective action includes
inspecting for chafing and arcing
damage of the feeder cable, terminal lug
and ground point, contacting Gulfstream
for repair if any damage is found and
repairing, installing new heat-shrink
tubing if the tubing is missing or
damaged, and repositioning the feeder
cable. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 26 products of U.S. registry. We

also estimate that it will take about 3
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to the U.S. operators to be $6,240, or
$240 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “‘significant regulatory
action”” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-19 Gulfstream Aerospace LP
(Formerly Israel Aircraft Industries,
Ltd.): Amendment 39-15473. Docket No.
FAA-2008-0120; Directorate Identifier
2007-NM-327-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Gulfstream Model
Gulfstream G150 airplanes, certificated in

any category, serial numbers 201 through 239
inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Possible chafing between [the] electrical
feeder cable connected to contactor 123P/2
and ground point 803GND, installed within
the left DC power box, discovered during
routine receiving inspection. This condition
may exist on boxes installed on in-service
aircraft. If this chafing condition is left
unattended, an electrical short may develop,
leading to disconnection of the battery and
battery bus from the electrical system of the
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aircraft, [which could result in] overheating,
arcing, smoke and fire.

The corrective action includes inspecting for
chafing and arcing damage of the feeder
cable, terminal lug and ground point,
contacting Gulfstream for repair if any
damage is found and repairing, installing
new heat-shrink tubing if the tubing is
missing or damaged, and repositioning the
feeder cable.

Actions and Compliance

(f) Unless already done, do the following
actions. Within 50 flight hours or 30 days
after the effective date of this AD, whichever
occurs first, inspect the feeder cable, terminal
lug 123P/2, and ground point 803GND for
chafing and arcing damage, reposition the
feeder cable to maintain an adequate gap, and
do all applicable corrective actions. Do the
actions in accordance with Gulfstream Alert
Service Bulletin 150-24A—-046, dated October
31, 2007. Do all applicable corrective actions
before further flight.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Mike Borfitz,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-2677; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Israeli Airworthiness
Directive 24—07-10-11, dated October 31,
2007; and Gulfstream Alert Service Bulletin
150—24A—-046, dated October 31, 2007; for
related information.

Material Incorporated by Reference

(i) You must use Gulfstream Alert Service
Bulletin 150-24A-046, dated October 31,

2007, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Gulfstream Aerospace
Corporation, P.O. Box 2206, Mail Station D—
25, Savannah, Georgia 31402-2206.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on April 8,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8258 Filed 4—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2008-0119; Directorate
Identifier 2007-NM-304-AD; Amendment
39-15475; AD 2008-08-21]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Airplanes
and Model ERJ 190 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to all EMBRAER Model
ER]J 170-100 LR, —100 SE, —100 STD,
and —100 SU airplanes; and Model ER]
190-100 IGW, —100 LR, and —100 STD
airplanes. That AD currently requires
revising the Limitations section of the
airplane flight manual (AFM) to prohibit
the flightcrew from moving the throttle
into the forward thrust range
immediately after applying the thrust
reverser. This new AD adds additional
airplanes to the applicability and
requires the AFM revision for those
additional airplanes. For certain
airplanes, this AD also requires
installing new, improved full-authority
digital engine-control (FADEC) software.
This AD results from a report that,
during landing, the thrust reverser may
not re-stow completely if the throttle

lever is moved into the forward thrust
range immediately after the thrust
reverser is applied. We are issuing this
AD to prevent the flightcrew from
performing a takeoff with a partially
deployed thrust reverser, which could
result in reduced controllability of the
airplane.

DATES: This AD becomes effective May
27, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343-CEP 12.225,
Sao Jose dos Campos—SP, Brazil.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2006—11-15, amendment
39-14619 (71 FR 30577, May 30, 2006).
The existing AD applies to all
EMBRAER Model ERJ 170-100 LR, —100
SE, =100 STD, and —100 SU airplanes;
and all Model ER] 190-100 IGW, —100
LR, and —100 STD airplanes. That
NPRM was published in the Federal
Register on February 5, 2008 (73 FR
6631). That NPRM proposed to continue
to require revising the Limitations
section of the airplane flight manual
(AFM) to prohibit the flightcrew from
moving the throttle into the forward
thrust range immediately after applying
the thrust reverser. That NPRM also
proposed to add additional airplanes to
the applicability and require the AFM
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revision for those additional airplanes.
For certain airplanes, that NPRM also
proposed to require installing new,
improved full-authority digital engine-
control software.

Comments

We provided the public the
opportunity to participate in the

development of this AD. We have
considered the single comment that has
been received on the NPRM. The
commenter, Air Line Pilots Association,
International, supports the NPRM.

Conclusion

We have carefully reviewed the
available data, including the comment

ESTIMATED COSTS

that has been received, and determined
that air safety and the public interest
require adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs, at an average labor rate
of $80 per hour, for U.S. operators to
comply with this AD.

Number of
Action Xgﬂ';'; Parts 253}51? U.S.-registered Fleet cost
P airplanes
AFM revision (required by AD 2006— T { NONE oo $80 76 $6,080
11-15)
AFM revision (new action) TINONE oo 80 57 4,560
Software installation (new action) 1 | The manufacturer states that it will 80 133 10,640
supply the required software to oper-
ators at no cost
Authority for This Rulemaking under the criteria of the Regulatory Applicability

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “‘significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14619 (71
FR 30577, May 30, 2006) and by adding
the following new airworthiness
directive (AD):

2008-08-21 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-15475. Docket No.
FAA—-2008-0119; Directorate Identifier
2007-NM-304—-AD.

Effective Date

(a) This AD becomes effective May 27,
2008.

Affected ADs
(b) This AD supersedes AD 2006—11-15.

(c) This AD applies to all EMBRAER Model
ERJ 170-100 LR, —100 SE, —100 STD, —100
SU, =200 LR, —200 STD, and —200 SU
airplanes; and Model ER] 190-100 IGW, —100
LR, -100 STD, —200 IGW, —200 LR, and —200
STD airplanes; certificated in any category.

Unsafe Condition

(d) This AD results from a report that,
during landing, the thrust reverser may not
re-stow completely if the throttle lever is
moved into the forward thrust range
immediately after the thrust reverser is
applied. We are issuing this AD to prevent
the flightcrew from performing a takeoff with
a partially deployed thrust reverser, which
could result in reduced controllability of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2006-
11-15

Airplane Flight Manual (AFM) Revision

(f) For Model ERJ 170-100 LR, —100 SE,
—100 STD, and —100 SU airplanes; and Model
ERJ 190-100 IGW, —-100 LR, —100 STD
airplanes: Within 7 days after June 14, 2006
(the effective date of AD 2006—11—-15), revise
the Limitations section of the EMBRAER 170/
190 AFM to include the following statement.
This may be done by inserting a copy of this
AD in the AFM. Factory-installation or
installation of the applicable software
required by paragraph (h) of this AD
terminates the AFM revision required by this
paragraph.

“After applying thrust reverser, do not
move the throttle back to the forward thrust
range, unless the REV icon on the EICAS is
shown in amber or green.”

Note 1: When a statement identical to that
in paragraph (f) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
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AFM, and the copy of this AD may be
removed from the AFM.

New Requirements of This AD

AFM Revision for New Airplanes

(g) For Model ER] 170-200 LR, —200 STD,
and —200 SU airplanes; and Model ER] 190—
200 IGW, -200 LR, and —200 STD airplanes:
Within 14 days after the effective date of this
AD, revise the Limitations section of the
EMBRAER 170/190 AFM to include the
following statement. This may be done by
inserting a copy of this AD in the AFM.
Factory-installation or installation of the
applicable software required by paragraph (h)
of this AD terminates the AFM revision
required by this paragraph.

“After applying thrust reverser, do not
move the throttle back to the forward thrust
range, unless the REV icon on the EICAS is
shown in amber or green.”

Note 2: When a statement identical to that
in paragraph (g) of this AD has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the copy of this AD may be
removed from the AFM.

Software Installation

(h) Within 1,200 flight hours after the
effective date of this AD, install the full-
authority digital engine-control (FADEC)
software specified in paragraph (h)(1), (h)(2),

or (h)(3) of this AD, as applicable. Installing
the applicable software terminates the
applicable AFM revision required by
paragraph (f) or (g) of this AD.

(1) For Model ERJ 170-100 LR, —100 SE,
—100 STD, —100 SU, —200 LR, —200 STD, and
—200 SU airplanes identified in EMBRAER
Service Bulletin 170-73-0003, Revision 01,
dated September 4, 2006: Install engine
FADEC software version 5.30 or higher in
accordance with the service bulletin.

(2) For the Model ER] 190-200 LR airplane
identified in EMBRAER Service Bulletin
190-73-0005, dated November 9, 2006:
Install engine FADEC software version 5.10
or higher in accordance with the service
bulletin.

(3) For Model ERJ 190-100 IGW, —100 LR,
—100 STD, —200 IGW, —200 LR, and —200 STD
airplanes identified in EMBRAER Service
Bulletin 190-73-0009, Revision 01, dated
April 23, 2007: Install engine FADEC
software version 5.20 or higher in accordance
with the service bulletin.

Alternative Methods of Compliance (AMOCs)

(i)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on

any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Related Information

(j) Brazilian airworthiness directive 2006—
03-02R1, effective February 27, 2007; and
Brazilian airworthiness directive 2006—-03—
03R1, effective November 9, 2007; also
address the subject of this AD.

Material Incorporated by Reference

(k) You must use the service information
listed in Table 1 of this AD to perform the
actions that are required by this AD, as
applicable, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of these documents in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Empresa Brasileira de Aeronautica
S.A. (EMBRAER), P.O. Box 343-CEP 12.225,
Sao Jose dos Campos—SP, Brazil, for a copy
of this service information. You may review
copies at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

TABLE 1.—MATERIAL INCORPORATED BY REFERENCE

EMBRAER Service Bulletin

Revision level

Date

170-73-0003
190-73-0005 ....
190-73-0009

01
Original ..
01

September 4, 2006.
November 9, 2006.
April 23, 2007.

Issued in Renton, Washington, on April 8,
2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8255 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0117; Directorate
Identifier 2007-NM—273-AD; Amendment
39-15472; AD 2008-08—-18]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 0070 and Mark 0100
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[L]eakage of hot wing anti-icing air from
the Peri-seal housing. This results in an
uncontrolled flow of high-pressure hot air to
enter the forward (anti-icing) plenum
chamber of the wing leading edge, potentially
damaging the anti-icing barrier webs.
Subsequently, the wing auxiliary spar can
also be damaged by high-pressure hot air.

* * * [D]eterioration of the Peri-seals
enables the piccolo tubes to vibrate, resulting
in a broken piccolo tube. * * * This
condition, if not corrected, may cause heat
damage to the front spar that potentially
affects the wing’s load capability.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
27, 2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 27, 2008.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
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apply to the specified products. That
NPRM was published in the Federal
Register on February 5, 2008 (73 FR
6629). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

In 1997, Fokker introduced a new type of
Peri-seal (SBF100-30-022). The old type was
known to be subject to deterioration, which,
in combination with improper installation,
can cause leakage of hot wing anti-icing air
from the Peri-seal housing. This results in an
uncontrolled flow of high-pressure hot air to
enter the forward (anti-icing) plenum
chamber of the wing leading edge, potentially
damaging the anti-icing barrier webs.
Subsequently, the wing auxiliary spar can
also be damaged by high-pressure hot air.
Analysis at the time showed that any
resulting damage (known to occur at inboard
positions only) would not affect the wing
load capability. For this reason, the
modification was not classified as
MANDATORY and no AD action was
warranted. However, through a recent
occurrence, it was discovered that
deterioration of the Peri-seals enables the
piccolo tubes to vibrate, resulting in a broken
piccolo tube. In this case, the location of the
failure was more outboard than previous
occurrences. This condition, if not corrected,
may cause heat damage to the front spar that
potentially affects the wing’s load capability.
Since an unsafe condition was identified,
likely to exist or develop on an aircraft of this
type design, CAA (Civil Aviation Authority)
Netherlands issued AD NL-2006-011 to
require inspection of the Piccolo Tubes and
the surrounding structure to establish correct
installation, as well as the replacement of the
460-series Peri-seals by the improved 600-
series, which have a higher temperature
limit.

Since the issuance of that AD, Fokker has
developed a modification, published as
Component Service Bulletin (CSB) D14000—
57-007, for spare wing leading edge sections
that may still contain the 460-series Peri-
seals. For that reason, this EASA AD retains
the requirements of AD NL-2006—-011 and
adds a limit for the allowed use of
unmodified wing leading edge section as
replacement part.

The corrective actions include
inspection of the piccolo tubes and the
wing leading edge for damage, and
replacement of the Peri-seals, or repair
of damage, as applicable. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 9 products of U.S. registry. We
also estimate that it will take about 48
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $3,430
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$65,430, or $7,270 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We determined that this AD will not
have federalism implications under

Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-18 Fokker Services B.V.:
Amendment 39-15472. Docket No.
FAA-2008-0117; Directorate Identifier
2007-NM-273-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.
Affected ADs

(b) None.
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Applicability

(c) This AD applies to Fokker Model F.28
Mark 0070 and Mark 0100 airplanes,
certificated in any category, all serial
numbers, except those previously modified
in accordance with Fokker Service Bulletin
SBF100-30-022.

Subject

(d) Air Transport Association (ATA) of
America Code 30: Ice and Rain Protection.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

In 1997, Fokker introduced a new type of
Peri-seal (SBF100-30-022). The old type was
known to be subject to deterioration, which,
in combination with improper installation,
can cause leakage of hot wing anti-icing air
from the Peri-seal housing. This results in an
uncontrolled flow of high-pressure hot air to
enter the forward (anti-icing) plenum
chamber of the wing leading edge, potentially
damaging the anti-icing barrier webs.
Subsequently, the wing auxiliary spar can
also be damaged by high-pressure hot air.
Analysis at the time showed that any
resulting damage (known to occur at inboard
positions only) would not affect the wing
load capability. For this reason, the
modification was not classified as
MANDATORY and no AD action was
warranted. However, through a recent
occurrence, it was discovered that
deterioration of the Peri-seals enables the
piccolo tubes to vibrate, resulting in a broken
piccolo tube. In this case, the location of the
failure was more outboard than previous
occurrences. This condition, if not corrected,
may cause heat damage to the front spar that
potentially affects the wing’s load capability.
Since an unsafe condition was identified,
likely to exist or develop on an aircraft of this
type design, CAA (Civil Aviation Authority)
Netherlands issued AD NL-2006-011 to
require inspection of the Piccolo Tubes and
the surrounding structure to establish correct
installation, as well as the replacement of the
460-series Peri-seals by the improved 600-
series, which have a higher temperature
limit.

Since the issuance of that AD, Fokker has
developed a modification, published as
Component Service Bulletin (CSB) D14000—
57-007, for spare wing leading edge sections
that may still contain the 460-series Peri-
seals. For that reason, this EASA AD retains
the requirements of AD NL-2006—-011 and
adds a limit for the allowed use of
unmodified wing leading edge section as
replacement part.

The corrective actions include inspection
of the piccolo tubes and the wing leading
edge for damage, and replacement of the Peri-
seals, or repair of damage, as applicable.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 4,000 flight hours or 12 months
after the effective date of this AD, whichever
occurs first, do the actions in paragraphs
(£)(1)({) and (f)(1)(ii) of this AD in accordance
with the Accomplishment Instructions of

Fokker Service Bulletin SBF100-30-028,
Revision 1, dated April 17, 2007.

(i) Inspect for damage of the piccolo tubes
and the wing leading edge on the outside and
on the inside at the access panels. If any
damage is found that is beyond the limits
specified in the service bulletin, repair before
further flight.

(ii) Replace the 460-series Peri-seals in the
riblets with improved 600-series Peri-seals.

(2) As of 12 months after the effective date
of this AD, no person may install on any
airplane a spare wing leading edge section
unless the leading edge section has been
modified in accordance with Fokker
Component Service Bulletin D14000-57-007,
dated April 17, 2007.

(3) Actions done before the effective date
of this AD in accordance with Fokker Service
Bulletin SBF100-30-028, dated May 18,
2006, are considered acceptable for
compliance with the actions required by
paragraph (f)(1) of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Gontrol
Number 2120-0056.

Related Information

(h) Refer to European Aviation Safety
Agency (EASA) Airworthiness Directive
2007-0229, dated August 15, 2007; Fokker
Service Bulletin SBF100-30-028, Revision 1,
dated April 17, 2007; and Fokker Component
Service Bulletin D14000-57-007, dated April
17, 2007; for related information.

Material Incorporated by Reference

(i) You must use Fokker Service Bulletin
SBF100-30-028, Revision 1, dated April 17,
2007, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, the Netherlands.

(3) You may review copies at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on April 8,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8256 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2007-29063; Directorate
Identifier 2007-NM-049-AD; Amendment
39-15480; AD 2008-08-26]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Boeing Model 767 airplanes. This AD
requires a one-time inspection to
determine the material of the forward
and aft gray water drain masts. For
airplanes having composite gray water
drain masts, this AD also requires
installation of a ground bracket and a
bonding jumper between a ground
bracket and the clamp on the tube of the
forward and aft gray water composite
drain masts. This AD results from a
report of charred insulation blankets
and burned wires around the forward
gray water composite drain mast found
during an inspection of the forward
cargo compartment. We are issuing this
AD to prevent a fire near a composite
drain mast and possible disruption of
the electrical power system caused by a
lightning strike on a composite drain
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mast, which could result in the loss of
several functions essential for safe

flight.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nicholas Wilson, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6476; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an airworthiness
directive (AD) that would apply to all
Boeing Model 767 airplanes. That
NPRM was published in the Federal
Register on August 31, 2007 (72 FR
50276). That NPRM proposed to require
a one-time inspection to determine the
material of the forward and aft gray
water drain masts. For airplanes having
composite gray water drain masts, that
NPRM also proposed to require
installation of a ground bracket and a
bonding jumper between a ground
bracket and the clamp on the tube of the
forward and aft gray water composite
drain masts.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the single commenter.

Request To Remove Airplanes From the
Applicability Statement of the Proposed
AD

Boeing requests that we revise the
applicability statement of the NPRM to
remove certain airplanes. Boeing states
that Model 767 airplanes beginning with
line number 934 have a ground bracket
and bonding jumper installed in
production for both the forward and the
aft composite gray water drain masts.
Therefore, Boeing asserts that these
airplanes should not be subject to this
AD.

We partially agree. For the reason
stated by Boeing, we have determined
that these airplanes should not be
subject to this AD. However, we do not
agree to revise the Applicability
statement of this AD as suggested by
Boeing. Instead, we have revised the
Applicability statement of this final rule

ESTIMATED COSTS

to state, “This AD applies to Boeing
Model 767-200, —300, —300F, and
—400ER series airplanes, certificated in
any category; as identified in Boeing
Special Attention Service Bulletin 767—
30-0047, dated January 25, 2007; and
Boeing Special Attention Service
Bulletin 767-30-0048, dated January 25,
2007.” We have confirmed that the
effectivities of these service bulletins
match the applicability suggested by
Boeing.

Explanation of Changes Made to This
AD

We have confirmed with the airplane
manufacturer that the composite and
aluminum drain mast can be
interchangeable. Therefore, we have
added a new paragraph (h), ‘“Parts
Installation,” to this final rule to
prohibit installation of a composite gray
water drain mast, unless a new ground
bracket and bonding jumper are also
installed, as specified in paragraph (g) of
this AD. We have also re-identified
subsequent paragraphs accordingly.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 86 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

: Work Average labor : Number of U.S.-reg-
Action hours rate per hour Parts Cost per airplane istered airplanes Fleet cost
Inspection to deter- 1 $80 | NON€ ..ooeeevveeeeeene $80 e, N U $3,280.
mine gray water
drain mast material.
Installation of bonding 4 80 | Up to $654 .............. Up to $974 ............ Uptodl .o Up to $39,934.
jumper.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,

Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
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responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-26 Boeing: Amendment 39-15480.
Docket No. FAA-2007—-29063;
Directorate Identifier 2007-NM—-049-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 767—
200, —300, —300F, and —400ER series
airplanes, certificated in any category; as
identified in Boeing Special Attention
Service Bulletin 767-30-0047, dated January
25, 2007; and Boeing Special Attention
Service Bulletin 767-30-0048, dated January
25, 2007.

Unsafe Condition

(d) This AD results from a report of charred
insulation blankets and burned wires around
the forward gray water composite drain mast
found during an inspection of the forward
cargo compartment. We are issuing this AD
to prevent a fire near a composite drain mast
and possible disruption of the electrical
power system caused by a lightning strike on
a composite drain mast, which could result
in the loss of several functions essential for
safe flight.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection To Determine Material of Gray
Water Drain Mast

(f) Within 60 months after the effective
date of this AD, inspect the forward and aft
gray water drain masts to determine whether
the drain mast is made of aluminum or
composite. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the material of the forward and
aft gray water drain masts can be
conclusively determined from that review.

(1) For any aluminum gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD, no further action is required by this
AD for that drain mast only.

(2) For any composite gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD, do the actions specified in
paragraph (g) of this AD.

Installation of New Ground Bracket and
Bonding Jumper

(g) For any composite gray water drain
mast identified during the inspection or
records check required by paragraph (f) of
this AD: Within 60 months after the effective
date of this AD, install a bonding jumper
between the new ground bracket and the
clamp on the tube of the gray water
composite drain mast, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 767-30—
0047, dated January 25, 2007 (for Model 767—
200, —300, and —300F series airplanes); and
Boeing Special Attention Service Bulletin
767—-30—0048, dated January 25, 2007 (for
Model 767—400ER series airplanes).

Parts Installation

(h) As of the effective date of this AD, no
person may install, on any airplane, a
composite gray water drain mast, unless a
new ground bracket and bonding jumper are
also installed, as specified in paragraph (g) of
this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(j) You must use Boeing Special Attention
Service Bulletin 767—-30-0047, dated January
25, 2007; or Boeing Special Attention Service
Bulletin 767—-30-0048, dated January 25,

2007; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 7,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-8317 Filed 4-18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-29029; Directorate
Identifier 2007-NM-175-AD; Amendment
39-15477; AD 2008-08-23]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 737-200C Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Boeing Model 737-200C series
airplanes. This AD requires revising the
FAA-approved maintenance inspection
program to include inspections that will
give no less than the required damage
tolerance rating for each structural
significant item (SSI), doing repetitive
inspections to detect cracks of all SSIs,
and repairing cracked structure. This
AD results from a report of incidents
involving fatigue cracking in transport
category airplanes that are approaching
or have exceeded their design service
objective. We are issuing this AD to
maintain the continued structural
integrity of the entire fleet of Model
737-200C series airplanes.
DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference



21238 Federal Register/Vol.

73, No. 77/Monday, April 21, 2008/Rules and Regulations

of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6440; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
Boeing Model 737-200C series
airplanes. That NPRM was published in
the Federal Register on August 23, 2007
(72 FR 48243). That NPRM proposed to
require revising the FAA-approved
maintenance inspection program to
include inspections that will give no
less than the required damage tolerance
rating for each structural significant
item (SSI), doing repetitive inspections
to detect cracks of all SSIs, and
repairing cracked structure.

Comments

We gave the public the opportunity to
participate in developing this AD. We

considered the comments received from
the one commenter.

Request To Allow Alternative
Inspections for Previously Repaired/
Altered Structure

Boeing requests that the NPRM be
revised to include a provision for
alternative inspections when a repair
area prohibits operators from doing the
inspections specified in paragraph (h) of
the NPRM. Boeing requests that the
initial alternative inspection be done
within 12 months after the repair is
discovered during the initial inspection
required by paragraph (h). Boeing points
out that a similar provision was
provided in paragraph (e) of AD 98—11—
04 R1, amendment 39-10984 (64 FR
987, January 7, 1999). Boeing states that
including such a provision will assist
operators.

We agree. We have added a new
paragraph (i) to this AD (and
reidentified subsequent paragraphs) that
provides alternative inspections to those
in paragraph (h) of this AD.

Request To Clarify Certain Sections of
the Preamble of the NPRM

Boeing requests that certain sections
in the preamble of the NPRM be
clarified for the following reasons:

1. Boeing states that Advisory Circular
(AC) No. 91-56, “Supplemental
Structural Inspection Program for Large
Transport Category Airplanes,” dated
May 6, 2001, applies to airplanes
certified under the fail-safe and fatigue
requirements of Civil Air Regulations
(CAR) 4b or part 25 of the Federal
Aviation Regulations (14 CFR part 25),
not damage tolerance structural
requirements as stated in the “Issuance
of Advisory Circular (AC)” section.

2. Boeing notes that the “Other
Relevant Rulemaking” section identifies
the strut as one of the affected SSIs for
Model 737-100, —200, and —200C series
airplanes. Boeing states that those
airplanes do not have an engine strut.

3. Boeing states that Boeing Document
D6-37089, “Supplemental Structural
Inspection Document for Model 737—
100/200/200C Airplanes,” Revision E,
dated May 2007 (referred to in the

ESTIMATED COSTS

NPRM as the appropriate source of
service information for the required
actions), does not describe procedures
for repairing cracked structure, as
specified in the “Relevant Service
Information” section.

We agree with Boeing that the
identified sections could be clarified.
For the first two items we agree with
Boeing’s statements. On the third item,
while the document does not specify
individual repair procedures for each
specific SSI, it does specify that all
repairs must be approved. However, no
change has been made to the final rule
since the identified sections of the
NPRM do not reappear in the final rule.

Explanation of Change to Reported
Incidents

We have revised the AD to specify
that this AD results from a report of
incidents involving fatigue cracking
only.

Explanation of Change to Costs of
Compliance

The requirements for the baseline
structure of Model 737-200C series
airplanes are currently described in 14
CFR 121.1109(c)(1) and 129.109(b)(1),
not in 14 CFR 121.370(a) and 129.16 as
indicated in the third paragraph of the
Cost of Compliance section of the
NPRM. Therefore, we have revised the
Costs of Compliance section of the AD
accordingly.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 49 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Action Work hours Ar‘;’gap%i Iﬁgﬂf Cost U.S.-registered Fleet cost
airplanes
Revision of maintenance | 1,000, per operator (3 $80 | $80,000 per operator ...... 9 | $240,000.
inspection program. U.S. operators).
Inspections ........ccccecveene 500 per airplane ............. 80 | $40,000, per airplane, 9 | $360,000, per inspection
per inspection cycle. cycle.
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The number of work hours, as
indicated above, is presented as if the
accomplishment of the actions in this
AD is to be conducted as “stand alone”
actions. However, in actual practice,
these actions for the most part will be
done coincidentally or in combination
with normally scheduled airplane
inspections and other maintenance
program tasks. Therefore, the actual
number of necessary additional work
hours will be minimal in many
instances. Additionally, any costs
associated with special airplane
scheduling will be minimal.

Further, compliance with this AD will
be a means of compliance with the aging
airplane safety final rule (AASFR) for
the baseline structure of Model 737—
200G series airplanes. The AASFR final
rule requires certain operators to
incorporate damage tolerance
inspections into their maintenance
inspection programs. These
requirements are described in 14 CFR
121.1109(c)(1) and 129.109(b)(1).
Accomplishment of the actions required
by this AD will meet the requirements
of these CFR sections for the baseline
structure. The costs for accomplishing
the inspection portion of this AD were
accounted for in the regulatory
evaluation of the AASFR final rule.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-23 Boeing: Amendment 39-15477.
Docket No. FAA-2007-29029;
Directorate Identifier 2007-NM-175-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) Accomplishing the actions required by
paragraph (g) and the initial inspections
required by paragraph (h) of this AD ends the
requirements of AD 98-11-04 R1,
amendment 39-10984, for Model 737—200C
series airplanes only. Operators of Model
737-100 and —200 series airplanes must
continue to do the actions required by AD
98-11-04 R1.

Applicability
(c) This AD applies to all Boeing Model

737-200C series airplanes, certificated in any
category.

Unsafe Condition

(d) This AD results from a report of
incidents involving fatigue cracking in
transport category airplanes that are
approaching or have exceeded their design
service objective. We are issuing this AD to
maintain the continued structural integrity of
the entire fleet of Model 737-200C series
airplanes.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Information

(f) The term “Revision E,” as used in this
AD, means Boeing Document D6-37089,
“Supplemental Structural Inspection
Document for Model 737—-100/200/200C
Airplanes,” Revision E, dated May 2007.

Revision of the FAA-Approved Maintenance
Inspection Program

(g) At the applicable time specified in
Table 1 of this AD, incorporate a revision
into the FAA-approved maintenance
inspection program that provides no less
than the required damage tolerance rating
(DTR) for each structural significant item
(SSI) listed in Revision E. (The required DTR
value for each SSI is listed in Revision E.)
The revision to the maintenance inspection
program must include and must be
implemented in accordance with the
procedures in Section 5.0, “Damage
Tolerance Rating (DTR) System Application,”
and Section 6.0, “SSI Discrepancy
Reporting” of Revision E. Under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

TABLE 1.—COMPLIANCE TIME FOR REVISING MAINTENANCE INSPECTION PROGRAM

For airplanes with SSIs—

Compliance time

(1) Affected by the cargo configura-
tion.

(2) Not affected by the cargo con-
figuration.

Before the accumulation of 46,000 total flight cycles, or within 12 months after the effective date of this
AD, whichever occurs later.
Before the accumulation of 66,000 total flight cycles, or within 12 months after the effective date of this
AD, whichever occurs later.
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Initial and Repetitive Inspections

(h) Except as provided by paragraph (i) of
this AD: At the applicable time specified in

Table 2 of this AD, do the applicable initial
inspections to detect cracks of all SSIs, in
accordance with Revision E. Repeat the

applicable inspections thereafter at the
intervals specified in Section 3.0,
“Implementation” of Revision E.

TABLE 2.—COMPLIANCE TIME FOR INITIAL INSPECTIONS

For airplanes with SSIs—

Compliance time

(1) Affected by the cargo configura-
tion.

(2) Not affected by the cargo con-
figuration.

Before the accumulation of 46,000 total flight cycles, or within 4,000 flight cycles measured from 12
months after the effective date of this AD, whichever occurs later.

Before the accumulation of 66,000 total flight cycles, or within 4,000 flight cycles measured from 12
months after the effective date of this AD, whichever occurs later.

(i) For any SSI that has been repaired or
altered before the effective date of this AD
such that the repair or design change affects
your ability to accomplish the actions
required by paragraph (h) of this AD: You
must request FAA approval of an alternative
method of compliance (AMOC) in
accordance with section 39.17 of the Federal
Aviation Regulations (14 CFR 39.17), at the
initial compliance time specified in
paragraph (h) of the AD; or do the actions
specified in paragraphs (i)(1) and (i)(2) of this
AD, at the times specified in those
paragraphs, as an approved means of
compliance with the requirements of
paragraph (h) of this AD.

(1) At the initial compliance time specified
in paragraph (h) of the AD, identify each
repair or design change to that SSI.

(2) Within 12 months after the
identification of a repair or design change
required by paragraph (i)(1) of this AD, assess
the damage tolerance characteristics of each
SSI affected by each repair or design change
to determine the effectiveness of the
applicable SSID inspection for that SSI and
if not effective, incorporate a revision into
the FAA-approved maintenance inspection
program to include a damage-tolerance based
alternative inspection program for each
affected SSI. Thereafter, inspect the affected
structure in accordance with the alternative
inspection program. The inspection method
and compliance times (i.e., threshold and
repeat intervals) of the alternative inspection
program must be approved in accordance
with the procedures specified in paragraph
(1) of this AD.

Repair

(j) If any cracked structure is found during
any inspection required by paragraph (h) or
(i) of this AD, before further flight, repair the
cracked structure using a method approved
in accordance with the procedures specified
in paragraph (1) of this AD.

Inspection Program for Transferred
Airplanes

(k) Before any airplane that is subject to
this AD and that has exceeded the applicable
compliance times specified in paragraph (h)
of this AD can be added to an air carrier’s
operations specifications, a program for the
accomplishment of the inspections required
by this AD must be established in accordance
with paragraph (k)(1) or (k)(2) of this AD, as
applicable.

(1) For airplanes that have been inspected
in accordance with this AD: The inspection
of each SSI must be done by the new operator
in accordance with the previous operator’s

schedule and inspection method, or the new
operator’s schedule and inspection method,
at whichever time would result in the earlier
accomplishment for that SST inspection. The
compliance time for accomplishment of this
inspection must be measured from the last
inspection accomplished by the previous
operator. After each inspection has been
done once, each subsequent inspection must
be performed in accordance with the new
operator’s schedule and inspection method.

(2) For airplanes that have not been
inspected in accordance with this AD: The
inspection of each SSI required by this AD
must be done either before adding the
airplane to the air carrier’s operations
specification, or in accordance with a
schedule and an inspection method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA. After each inspection has
been done once, each subsequent inspection
must be done in accordance with the new
operator’s schedule.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle ACO has the
authority to approve AMOCs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair approval must
specifically refer to this AD.

Material Incorporated by Reference

(m) You must use Boeing Document D6—
37089, “Supplemental Structural Inspection
Document for Model 737-100/200/200C
Airplanes,” Revision E, dated May 2007, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The document contains the following
eITOrS:

(i) Pages 2.0.3 and 2.0.4, Revision D, of
Section 2.0 and pages F-14.5, Revision D,
and F-14.6, Revision Blank, of Section 8.2

exist; but are not specified in the List of
Effective Pages.

(ii) Pages 7.0.43 through 7.0.46 inclusive of
Section 7.0 and pages W.34.1 and W.34.2 of
Section 11.1, as specified in the List of
Effective Pages, do not exist.

(iii) The List of Effective Pages specifies
incorrect revision levels for certain pages; the
revision levels specified on each page are
correct.

(iv) None of the pages are dated. The issue
date for each revision is specified in the
Revision Highlights section.

(2) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(4) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 8,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8-8320 Filed 4-18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—26726; Directorate
Identifier 2006—-NM-205-AD; Amendment
39-15479; AD 2008-08-25]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400F and —-400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.
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SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 747—400F and —400 series
airplanes. This AD requires installing
drains and drain tubes to eliminate
water accumulation in the dripshield
above the M826 Card File in the main
equipment center. This AD results from
a report that water from the dripshield
entered the card file and damaged a
circuit card, causing the AFT CARGO
FIRE MSG message to be illuminated
and resulting in an air turn back. We are
issuing this AD to prevent water from
entering the card file and damaging a
circuit card. Failure of one or more of
the 15 fuel system circuit cards in the
card file could cause loss of fuel
management, which could cause
unavailability of fuel. Failure of one or
more of the 35 fire detection circuit
cards could cause a false message of a
fire, or no message of a fire when there
is a fire.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Marcia Smith, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6484; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 747—400F series
airplanes. That NPRM was published in
the Federal Register on January 8, 2007
(72 FR 664). That NPRM proposed to
require installing drains and drain tubes
to eliminate water accumulation in the
dripshield above the M826 Card File in
the main equipment center.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received from
the one commenter.

Request To Revise the Applicability
Language and To Add New Service
Information

Boeing requests that all occurrences of
the phrase “certain 747—400F series
airplanes” be changed to “certain 747-
400F and certain 747—-400BCF series
airplanes.” Boeing states that this
change will clarify the affected models
for operators, and that the wording of
the proposed applicability statement,
“747-400F series,” does not include the
Model 747—400BCF (Boeing converted
freighter) airplanes. Boeing states that it
is revising the existing service bulletin
referred to in the NPRM to include some
early Model 747—-400BCF airplanes.

We partially agree. We have
determined that these airplanes are also
subject to the identified unsafe
condition addressed by this AD.
Therefore, we agree to revise the
applicability language of this AD to
include these airplanes; however, we do
not agree to use the language suggested
by Boeing. Section XIII., “747—400SF
Major Design Change,” of the type
certificate data sheet for Boeing Model
747 airplanes states that the Model 747—
400SF (special freighter), optionally
known as Model 747—-400BCF, remains
as Model 747—-400 series airplanes for
documentation purposes and with
regard to the applicability of ADs.
Therefore, we have revised the
applicability language in the preamble
of this final rule to specify “certain
Boeing Model 747—-400F and 747-400

ESTIMATED COSTS

series airplanes.” However, none of the
airplanes added to the applicability
statement of this AD are on the U.S.
Register, therefore additional notice and
opportunity for public comment before
issuing this AD are unnecessary. We
have also revised the applicability
statement of this final rule to refer to
Boeing Alert Service Bulletin 747—
25A3526, dated November 13, 2007
(described below), for Model 747—400
series airplanes.

Since we issued the NPRM, Boeing
has issued Alert Service Bulletin 747—
25A3526 to address the identified
unsafe condition on certain Model 747—
400 series airplanes. This service
bulletin includes procedures that are
essentially the same as those described
in Boeing Alert Service Bulletin 747—
25A3370, Revision 1, dated April 27,
2006 (referred to in the NPRM as the
appropriate source of service
information for doing the proposed
actions for Model 747—400F airplanes),
except that it also includes moving the
P402 panel. As we stated previously, we
have added Boeing Alert Service
Bulletin 747-25A3526 to this final rule.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Change to Costs of Compliance Section
of the NPRM

We have revised this final rule to
update the number of airplanes
(representing the 747—400 series
airplanes) in the worldwide fleet. None
of the airplanes added to the
applicability statement of this AD are on
the U.S. Register, so the figures in the
estimated costs table remain unchanged.

Costs of Compliance

There are about 130 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
: Average labor Cost per ;
Action Work hours Parts h U.S.-registered Fleet cost
rate per hour airplane airplanes
Installation .........ccceviiiiiiniien 8 $80 $822 $1,462 21 $30,702
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-25 Boeing: Amendment 39-15479.
Docket No. FAA-2006—-26726;
Directorate Identifier 2006-NM-205-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective May 27, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
400F airplanes as identified in Boeing Alert
Service Bulletin 747-25A3370, Revision 1,
dated April 27, 2006; and Model 747-400
series airplanes as identified in Boeing Alert
Service Bulletin 747-25A3526, dated
November 13, 2007; certificated in any
category.

Unsafe Condition

(d) This AD results from a report that water
from the dripshield entered the card file and
damaged a circuit card, causing the AFT
CARGO FIRE MSG message to be illuminated
and resulting in an air turn back. We are
issuing this AD to prevent water from
entering the card file and damaging a circuit
card. Failure of one or more of the 15 fuel
system circuit cards in the card file could
cause loss of fuel management, which could
cause unavailability of fuel. Failure of one or
more of the 35 fire detection circuit cards
could cause a false message of a fire, or no
message of a fire when there is a fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Installation

(f) Within 24 months after the effective
date of this AD, install two drains and drain
tubes in the dripshield above the M826 Card
File over the nose wheel left side in the main
equipment center at station 400, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-25A3370, Revision 1, dated April 27,
2006 (for Model 747—400F series airplanes);
or Boeing Alert Service Bulletin 747—
25A3526, dated November 13, 2007 (for
Model 747-400 series airplanes).

Installation According to Previous Issue of
Service Bulletin

(g) Installing the drains and drain tubes is
also acceptable for compliance with the
requirements of paragraph (f) of this AD if
done before the effective date of this AD in
accordance with Boeing Alert Service
Bulletin 747-25A3370, dated September 8,
2005.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Material Incorporated by Reference

(i) You must use Boeing Alert Service
Bulletin 747-25A3370, Revision 1, dated
April 27, 2006; or Boeing Alert Service
Bulletin 747-25A3526, dated November 13,
2007; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 7,
2008.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8327 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-0049; Directorate
Identifier 2007-NM-168-AD; Amendment
39-15478; AD 2008-08-24]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Boeing Model 737-600, —700, —700C,
—800, and —900 series airplanes. This
AD requires replacing the drain tube
assemblies and support clamps on the
aft fairing of the engine struts. This AD
results from reports of failure of the
drain tube assembly and clamp on the
aft fairings of an engine strut. We are
issuing this AD to prevent failure of the
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drain tube assemblies and clamps on the
aft fairings of the of the engine struts.
Such a failure could allow leaked
flammable fluids in the drain systems to
discharge on to the heat shields of the
aft fairings of the engine struts, which
could result in an undetected and
uncontrollable fire.

DATES: This AD is effective May 27,
2008.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 27, 2008.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Samuel Spitzer, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6510; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Boeing Model 737-600, —700,
—700C, —800, and —900 series airplanes.
That NPRM was published in the
Federal Register on October 17, 2007
(72 FR 58773). That NPRM proposed to
require replacing the drain tube
assemblies and support clamps on the
aft fairings of the engine struts.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received from
the two commenters.

Support for the NPRM
Boeing supports the NPRM.

Request for Revision of Compliance
Time

The Air Transport Association (ATA),
on behalf of a member, American
Airlines, requests that the compliance
time specified in paragraph (f) of the
NPRM be revised from 60 to 72 months.
The ATA states that the operators’
routine maintenance schedules may not
allow for accomplishment of the
proposed replacement on affected
aircraft within the proposed compliance
time, and thus operators would incur
additional costs associated with special
scheduling.

We do not agree with the commenter’s
request to extend the compliance time.
In developing an appropriate
compliance time for this action, we
considered the urgency associated with
the subject unsafe condition, the
availability of required parts, and the
practical aspect of accomplishing the
required replacement within a period of
time that corresponds to the normal
scheduled maintenance for most
affected operators. However, according
to the provisions of paragraph (g) of the
final rule, we may approve requests to
adjust the compliance time if the
request includes data that prove that the
new compliance time would provide an
acceptable level of safety.

Request To Change the Work Hours of
the “Costs of Compliance” Section

The ATA also requests that the work
hours specified in the “Costs of
Compliance” section of the NPRM be
changed from 4 to 10.5 work hours. The
ATA states that Boeing Special
Attention Service Bulletin 737-54—
1043, dated May 2, 2007 (referred to as
the appropriate source of service
information for accomplishing the
proposed actions in the NPRM),
includes 7 work hours for open and
close access. The ATA states that such
a change will provide a better
representation of the time included in
the service bulletin.

We do not agree with the ATA’s
request to increase the work hours
specified in the “Costs of Compliance”
section of the NPRM. That section
describes only the direct costs of the
specific actions required by this AD.
Based on the best data available, the
manufacturer provided the number of
work hours (four) necessary to do the
required actions. This number
represents the time necessary to perform
only the actions actually required by
this AD. We recognize that, in doing the
actions required by an AD, operators
might incur incidental costs in addition
to the direct costs. The cost analysis in
AD rulemaking actions, however,

typically does not include incidental
costs such as the time required to gain
access and close up, time necessary for
planning, or time necessitated by other
administrative actions. Those incidental
costs, which might vary significantly
among operators, are almost impossible
to calculate. Therefore, we have made
no change to the AD in this regard.

Clarification of Replacement

For clarification purposes, we have
revised paragraph (f) from: “Within 60
months after the effective date of this
AD, remove the drain tube assemblies
and support clamps on the aft fairing of
the struts of engine number 1 and
engine number 2. These are to be
replaced with new drain tube
assemblies and clamps * * *” to:
“Within 60 months after the effective
date of this AD, replace the drain tube
assemblies and support clamps on the
aft fairing of the struts of engine number
1 and engine number 2 with new drain
tube assemblies and clamps * * *” to
provide consistency of terminology.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Costs of Compliance

There are about 2,058 airplanes of the
affected design in the worldwide fleet.
This AD affects about 721 airplanes of
U.S. registry. The actions take about 4
work hours per airplane, at an average
labor rate of $80 per work hour.
Required parts cost about $2,351 per
airplane. Based on these figures, the
estimated cost of this AD for U.S.
operators is $1,925,791, or $2,671 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-08-24 Boeing: Amendment 39-15478.
Docket No. FAA-2007-0049; Directorate
Identifier 2007-NM-168—AD.

Effective Date

(a) This airworthiness directive (AD) is

effective May 27, 2008.

Affected ADs

(b) None.
Applicability
(c) This AD applies to Boeing Model 737—

600, —=700, —=700C, —800, and —900 series
airplanes, certificated in any category; as

identified in Boeing Special Attention
Service Bulletin 737-54-1043, dated May 2,
2007.

Unsafe Condition

(d) This AD results from reports of failure
of the drain tube assembly and support
clamp on the aft fairing of an engine strut.
We are issuing this AD to prevent failure of
the drain tube assemblies and clamps on the
aft fairings of the engine struts. Such a failure
could allow leaked flammable fluids in the
drain systems to discharge on to the heat
shields of the aft fairings of the engine struts,
which could result in an undetected and
uncontrollable fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(f) Within 60 months after the effective
date of this AD, replace the drain tube
assemblies and support clamps on the aft
fairing of the struts of engine number 1 and
engine number 2 with new drain tube
assemblies and clamps, in accordance with
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-54—
1043, dated May 2, 2007.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

Material Incorporated by Reference

(h) You must use Boeing Special Attention
Service Bulletin 737-54-1043, dated May 2,
2007, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207.

(3) You may review copies of the service
information incorporated by reference at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on April 8,
2008.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8328 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0196; Directorate
Identifier 2008—-CE-002-AD; Amendment
39-15482; AD 2008-09-02]

RIN 2120-AA64

Airworthiness Directives; APEX
Aircraft Model CAP 10B Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Further to a new fracture in flight of a CAP
10B wing in June 2003, the investigation in
process seems to point out that a wrong
application of CAP 10B Service Bulletin No.
16 (CAP 10B-57-004) would lead to the
impossibility of detecting the potential spar
damage while performing the Type
Certificate holder upper spar flange
inspection.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective May
27, 2008.

On May 27, 2008, the Director of the
Federal Register approved the
incorporation by reference of APEX
Aircraft Document No. 1000913GB,
dated February 4, 2002; APEX Aircraft
Document No. 1000914GB, dated
February 4, 2002; and APEX Aircraft
Document No. 1000915GB, dated
February 4, 2002, listed in this AD.

As of July 23, 1993 (58 FR 31342, June
2, 1993), the Director of the Federal
Register approved the incorporation by
reference of Avions Mudry & CIE
Service Bulletin CAP 10B No. 16, dated
April 27, 1992, listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at http://
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www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on February 25, 2008 (73 FR
9968) and proposed to supersede AD
2003-04-02, Amendment 39-13050 (68
FR 7904, February 19, 2003). That
NPRM proposed to correct an unsafe
condition for the specified products.
The MCAI states:

Further to a new fracture in flight of a CAP
10B wing in June 2003, the investigation in
process seems to point out that a wrong
application of CAP 10B Service Bulletin No.
16 (CAP 10B-57—-004) would lead to the
impossibility of detecting the potential spar
damage while performing the Type
Certificate holder upper spar flange
inspection.

The MCAI requires you to check that the
No. 1 wing rib has been modified,
comply with load factors and operating
limitations, and do repetitive
inspections of the upper and lower spar
flanges and landing gear attachment
blocks.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information

provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect 31
products of U.S. registry. We also
estimate that it will take about 20 work-
hours per product to comply with basic
requirements of this AD. The average
labor rate is $80 per work-hour.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $49,600 or $1,600 per product.

The estimated total cost on U.S.
operators includes the cumulative costs
associated with those airplanes affected
by AD 2003—-04—02 and those costs
associated with the new actions that
would be added in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-13050 (68 FR

7904, February 19, 2003) and adding the

following new AD:

2008-09-02 APEX Aircraft: Amendment
39-15482; Docket No. FAA—2008-0196;
Directorate Identifier 2008—CE—002—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective May 27, 2008.
Affected ADs

(b) This AD supersedes AD 2003—-04-02,
Amendment 39-13050.
Applicability

(c) This AD applies to Model CAP 10B
airplanes, serial numbers (SNs) 01, 02, 03, 04,
and 1 through 282, certificated in any
category, that have not been fitted with a
replacement wood/carbon wing following
application of major change 000302.
Subject

(d) Air Transport Association of America
(ATA) Code 57: Wings.
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Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Further to a new fracture in flight of a CAP
10B wing in June 2003, the investigation in
process seems to point out that a wrong
application of CAP 10B Service Bulletin No.
16 (CAP 10B-57-004) would lead to the
impossibility of detecting the potential spar
damage while performing the Type
Certificate holder upper spar flange
inspection.
The MCAI requires you to check that the No.
1 wing rib has been modified, comply with
load factors and operating limitations, and do
repetitive inspections of the upper and lower
spar flanges and landing gear attachment
blocks.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) For Model CAP 10B airplanes with SNs
01, 02, 03, 04, and 1 through 263, within the
next 100 hours time-in-service (TIS) after July
23, 1993 (the compliance date retained from
AD 2003-04-02), unless already done, install
a permanent inspection opening in the No. 1
wing rib following Avions Mudry Service
Bulletin CAP10B No. 16, dated April 27,
1992. Inspection openings are incorporated
during production for airplanes having a
serial number of 264 or higher.

(2) For all affected airplanes, initially
inspect the upper wing spar cap, the main
wing spar undersurface, and the landing gear
attachment blocks for cracks within the next
55 hours TIS after April 4, 2003 (the
compliance date retained from AD 2003—-04—
02) following APEX Aircraft Document No.
1000913GB, dated February 4, 2002; APEX
Aircraft Document No. 1000914GB, dated
February 4, 2002; and APEX Aircraft
Document No. 1000915GB, dated February 4,
2002. Repetitively inspect the upper wing
spar cap and the main wing spar
undersurface thereafter at intervals not to
exceed 55 hours TIS. Repetitively inspect the
landing gear attachment blocks thereafter at
intervals not to exceed 1,000 hours TIS.

(3) For all affected airplanes, before further
flight if any cracks are found during any
inspection required in paragraph (f)(2) of this
AD, do the following:

(i) Obtain a repair scheme from the
manufacturer through the FAA at the address
specified in paragraph (h)(1) of this AD;

(ii) Incorporate this repair scheme; and

(iii) Continue to inspect as specified in
paragraph (f)(2) of this AD.

(4) For all affected airplanes, unless
already done, do the following actions:

(i) Load factors limitation: Before further
flight, as of May 27, 2008 (the effective date
of this AD), the load factors limitation for
solo flight is +5 and — 3.5 Gs and when 2
persons are on board is +4.3 and — 3.5 Gs.

(ii) Flick (snap roll) maneuvers speed
limitation: Before further flight, as of May 27,
2008 (the effective date of this AD), for
positive and negative flick maneuvers, the
airspeed limitation is 160 km/hour (86
knots).

(5) For all affected airplanes, before further
flight after May 27, 2008 (the effective date
of this AD), fabricate a placard:

(i) Incorporate the following words (using
at least Vs-inch letters) in the placard and
install this placard on the instrument panel
within the pilot’s clear view: “THE NEVER
EXCEED AIRSPEED FOR POSITIVE OR
NEGATIVE FLICK MANEUVERS IS 160 KM/
H (86 KNOTS). THE LOAD FACTORS
LIMITATION FOR SOLO FLIGHT IS +5 AND
—3.5 Gs AND WHEN 2 PERSONS ARE ON
BOARD IS +4.3 AND —3.5 Gs.”

(ii) The owner/operator holding at least a
private pilot certificate as authorized by
section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7) may fabricate the
placard required in paragraph (g)(3)(i) of this
AD. Make an entry into the aircraft records
showing compliance with this portion of the
AD in accordance with section 43.9 of the
Federal Aviation Regulations (14 CFR 43.9).

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: This AD
does not include the requirement from the
MCALI to route the request to operate beyond
the load factors limitation and flick (snap
roll) maneuvers speed limitation through the
Direction Générale de L’Aviation Civile
(DGAQ). You may make this request to the
FAA following paragraph (h)(1) of this AD.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4145; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI French AD 2003-375(A),
dated October 1, 2003; Avions Mudry & CIE
Service Bulletin CAP 10B No. 16, dated April
27,1992, APEX Aircraft Document No.
1000913GB, dated February 4, 2002; APEX
Aircraft Document No. 1000914GB, dated
February 4, 2002; and APEX Aircraft
Document No. 1000915GB, dated February 4,
2002, for related information.

Material Incorporated by Reference

(j) You must use Avions Mudry & CIE
Service Bulletin CAP 10B No. 16, dated April
27,1992; APEX Aircraft Document No.
1000913GB, dated February 4, 2002; APEX
Aircraft Document No. 1000914GB, dated
February 4, 2002; and APEX Aircraft
Document No. 1000915GB, dated February 4,
2002, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
APEX Aircraft Document No. 1000913GB,
dated February 4, 2002; APEX Aircraft
Document No. 1000914GB, dated February 4,
2002; and APEX Aircraft Document No.
1000915GB, dated February 4, 2002, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) On July 23, 1993 (58 FR 31342, June 2,
1993), the Director of the Federal Register
previously approved the incorporation by
reference of Avions Mudry & CIE Service
Bulletin CAP 10B No. 16, dated April 27,
1992.

(3) For service information identified in
this AD, contact APEX Aircraft, Bureau de
Navigabilité, 1, route de Troyes, 21121
DAROIS—France; telephone: +33 380 35 65
10; fax +33 380 35 65 15; e-mail:
airworthiness@apex-aircraft.com; Internet:
http://www.apex-aircraft.com.

(4) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on April
11, 2008.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—8360 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2008-0257; Airspace
Docket No. 08—AAL-7]

RIN 2120-AA66
Revision of Restricted Area 2204;
Oliktok Point, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action changes the using
agency of Restricted Area 2204 (R—
2204), Oliktok Point, AK, from
“Department of Energy, Sandia National
Labs/National Nuclear Security
Administration, Albuquerque, NM” to
“Department of Energy, Office of
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Science, Washington, DC.” The FAA is
taking this action in response to a
request from the United States (U.S.)
Department of Energy to reflect an
administrative change of responsibility
for the restricted area. This action also
revises R—2204, by subdividing the area
to create R—2204 High and R-2204 Low.
The overall dimensions of R—2204 will
remain the same; however, establishing
of R-2204 High and R-2204 Low will
enable the Department of Energy to
activate only that portion of the airspace
that is actually needed to contain their
operations.

DATES: Effective Date: 0901 UTC, July
31, 2008.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

At the request of the U.S. Department
of Energy, the FAA is changing the
designated using agency for R—2204 in
Alaska. The U.S. Department of Energy
is assuming primary responsibility for
operations as using agency from their
contractor, Sandia Labs. In addition to
the action above, the U.S. Department of
Energy has assessed their planned
operations within Restricted Area
R—2204 and determined that many of
the operations will be conducted at an
altitude below 1,500 feet (ft.) above
Mean Sea Level (MSL), and, therefore
higher altitudes are not needed for these
activities. The primary benefit of this
action is to make lower altitudes
available on Federal Airway V—438
between the Deadhorse Very High
Frequency Omnidirectional Range
(VOR) and the Barrow VOR during most
periods when Restricted Area R-2204 is
active.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
changing the R—2204 using agency
currently shown as, ‘“Department of
Energy, Sandia National Labs/National
Nuclear Security Administration,
Albuquerque, NM” to “Department of
Energy, Office of Science, Washington,
DC.” This action also subdivides
R-2204 into R—2204 Low from the
surface of the earth up to, but not
including 1,500 ft. MSL and R-2204
High from 1,500 ft. MSL up to, but not
including, 7,000 ft. MSL. This will make
airspace available for flight under visual
flight rules (VFR) and will permit

instrument flight rules (IFR) altitudes on
V-438 to be available during periods
when R-2204 Low is needed to contain
activity conducted at altitudes below
1,500 ft. MSL. Accordingly, since this
action permits greater access to airspace
by both VFR and IFR aircraft during
periods of activation of R-2204, High
and Low, public procedures under 5
U.S.C. 533(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends restricted areas in Alaska.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with 311d.,
FAA Order 1050.1E, “Environmental
Impacts: Policies and Procedures.” This
airspace action is not expected to cause
any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.22 [Amended]
m 2.§73.22 isamended as follows:

* * * * *

R-2204 Oliktok Point, AK [Remove]

* * * * *

R-2204 Oliktok Point High, AK [New]

Boundaries. Within a 2 NM radius centered
at lat. 70°30°35” N., long. 149°51’33” W.

Designated altitudes. 1,500 feet MSL to, but
not including, 7,000 feet MSL.

Time of designation: By NOTAM, 24 hours
in advance, not to exceed 30 days annually.

Controlling agency. FAA, Anchorage
ARTCC.

Using agency. Department of Energy, Office
of Science, Washington, DC.

R-2204 Oliktok Point Low, AK [New]

Boundaries. Within a 2 NM radius centered
at lat. 70°30"35” N., long. 149°51’33” W.

Designated altitudes. Surface to, but not
including, 1,500 feet MSL.

Time of designation: By NOTAM, 24 hours
in advance, not to exceed 30 days annually.

Controlling agency. FAA, Anchorage
ARTCC.

Using agency. Department of Energy, Office
of Science, Washington, DC.

* * * * *

Issued in Washington, DC, on April 14,
2008.

Stephen L. Rohring,

Acting Manager, Airspace and Rules Group.
[FR Doc. E8—8579 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[USCG-2008-0238]

RIN 1625-AA00

Safety Zone: Kingsmill Resort

Fireworks Display, James River,
Williamsburg, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a 350 foot radius safety
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zone on the James River in the vicinity
of Kingsmill Resort in Williamsburg, VA
in support of the Kingsmill Resort
Fireworks Display.

DATES: This rule is effective from 9 p.m.
on May 2, 2008 until 10 p.m. on May

2, 2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—2008-
0238 and are available online at
www.regulations.gov. They are also
available for inspection or copying at
two locations: the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
and the Sector Hampton Roads, Norfolk
Federal Building, 200 Granby St., 7th
Floor, Norfolk, VA 23510 between 9
a.m. and 2 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call LT Bill Clark, Chief Waterways
Management Division, Sector Hampton
Roads at (757) 668-5581. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Any delay
encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest
since immediate action is needed to
prevent vessel traffic from transiting the
specified waters to provide for the safety
of life and property on navigable waters.
Additionally, this temporary safety zone
will only be enforced for 1 hour on May
2, 2008 and should have minimal
impact on vessel transits due to the fact
that vessels can safely transit through
the zone when authorized by the
Captain of the Port or his Representative
and that they are not precluded from
using any portion of the waterway
except the safety zone area itself. For the
same reasons above, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

On May 2, 2008, Kingsmill Resort
Destination Services of Williamsburg,

VA will sponsor a fireworks display on
the shoreline at position 37°1323” N/
76°40"12” W (NAD 1983). Due to the
need to protect mariners and spectators
from the hazards associated with the
fireworks display, vessel traffic will be
temporarily restricted within a 350 foot
radius of the fireworks launching site.

Discussion of Rule

The Coast Guard is establishing a
safety zone on specified waters of the
James River within the area bounded by
a 350 foot radius circle centered on
position 37°13'23”N/76°40"12” W (NAD
1983) in the vicinity of Kingsmill
Resort, Williamsburg, VA. This safety
zone will be established in the interest
of public safety during the Kingsmill
Resort Fireworks event and will be
enforced from 9 p.m. to 10 p.m. on May
2, 2008. General navigation within the
safety zone will be restricted during the
specified date and times. Except for
participants and vessels authorized by
the Coast Guard Captain of the Port or
his representative, no person or vessel
may enter or remain in the regulated
area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this regulation restricts
access to the safety zone, the effect of
this rule will not be significant because:
(i) The safety zone will be in effect for
a limited duration; and (ii) the Coast
Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in

a portion of the James River from 9 p.m.
to 10 p.m. on May 2, 2008.

The safety zone will not have a
significant economic impact on a
substantial number of small entities
because the zone will only be in place
for one hour in the evening when vessel
traffic is low. Vessel traffic can pass
safely around the zone. Before the
effective period, we will issue maritime
advisories widely available to users of
the river.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
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an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an

explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because it establishes a
safety zone. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
will be available in the docket where
indicated under ADDRESSES.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

m 2. Add temporary § 165.T05-023, to
read as follows:

§165.T05-023 Safety Zone: Kingsmill
Resort, James River, Williamsburg, VA.

(a) Location. The following area is a
safety zone: All waters of the James
River, located within the area bounded
by a 350 foot radius circle centered on
position 37°13'23” N/076°40'12” W
(NAD 1983) in the vicinity of Kingsmill
Resort, Williamsburg, VA and in the
Captain of the Port Sector Hampton

Roads zone as defined in 33 CFR 3.25—
10.

(b) Definition:

(1) As used in this section; Captain of
the Port Representative means any U.S.
Coast Guard commissioned, warrant or
petty officer who has been authorized
by the Captain of the Port, Hampton
Roads, Virginia to act on his behalf.

(c) Regulation:

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads and the Sector Duty Officer at
Sector Hampton Roads in Portsmouth,
Virginia can be contacted at telephone
number (757) 668—5555 or (757) 484—
8192.

(4) The Captain of the Port
Representative enforcing the safety zone
can be contacted on VHF-FM marine
band radion, channel 13 (156.65Mhz)
and channel 16 (156.8Mhz).

(d) Enforcement Period: This section
will be enforced from 9 p.m. to 10 p.m.
on May 2, 2008.

Dated: April 3, 2008.
Patrick B. Trapp,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. E8-8441 Filed 4-18-08; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[EPA-HQ-OPPT-2006-0213; FRL—8358-4]
RIN 2070-AB27

Revocation of Significant New Use
Rules on Certain Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to 40 CFR 721.185,
EPA is revoking significant new use
rules (SNURs) promulgated under
section 5(a)(2) of the Toxic Substances
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Control Act (TSCA) for four chemical
substances. Pursuant to 40 CFR 721.160,
the SNUR for the chemical substance
covered by premanufacture notice
(PMN) P-98-475 designated certain
activities as significant new uses based
on concerns identified in a
corresponding TSCA section 5(e)
consent order for that chemical
substance. Based on the concern criteria
in 40 CFR 721.170(b), for the chemical
substances covered by PMNs P-98—
1043, P-99-467, and P-01-71, EPA
issued non-5(e) SNURs (i.e., SNURS on
substances that are not subject to TSCA
section 5(e) consent orders) designating
certain activities as significant new
uses. Subsequently, EPA received and
reviewed new information and test data
for each of the chemical substances.
Based on the new data, the Agency no
longer finds that activities prohibited by
the TSCA section 5(e) consent order for
P—98-475, nor activities not described
in PMNs P-98-1043, P-99-0467, and P—
01-71 constitute significant new uses.
DATES: This final rule is effective June
20, 2008.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2006—-0213. All documents in the
docket are listed in the docket index
available in regulations.gov. To access
the electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p-m., Monday through Friday, excluding
Federal holidays. The telephone number
of the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are

processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Colby
Lintner, Regulatory Coordinator,
Environmental Assistance Division
(7408M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone

number: (202) 554—1404; e-mail address:

TSCA-Hotline@epa.gov.

For technical information contact:
Abeer Hashem, Chemical Control
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001; telephone number: (202) 564—
1117; e-mail address:
hashem.abeer@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Does this Action Apply to Me?

You may be potentially affected by
this action if you manufacture, process,
or use the chemical substances
contained in this revocation. Potentially
affected entities may include, but are
not limited to:

e Chemical manufacturers (NAICS
code 325), e.g., persons manufacturing,
importing, processing, or using
chemicals for commercial purposes.

e Petroleum and coal product
industries (NAICS code 324), e.g.,
persons manufacturing, importing,
processing, or using chemicals for
commercial purposes.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
40 CFR 721.5. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. Background

A. What Action is the Agency Taking?

The Agency proposed revocation of
these SNURs in the Federal Register of
October 6, 2006 (71 FR 59066) (FRL—
7770-9). The background and reasons

for the revocation of each individual
SNUR are set forth in the preamble to
the proposed revocation. The comment
period closed on November 6, 2006.
EPA received no comments regarding
the proposed revocation of the SNURs.
Therefore, EPA is revoking these
SNURs.

B. What is the Agency’s Authority for
Taking this Action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2)
of TSCA. Once a significant new use
rule (SNUR) becomes final, section
5(a)(1)(B) of TSCA requires persons to
submit a significant new use notice
(SNUN) to EPA at least 90 days before
they manufacture, import, or process the
substance for that use. The general
SNUR provisions are found at 40 CFR
part 721, subpart A.

During review of PMN P—98-475, EPA
concluded that regulation was
warranted and issued a TSCA section
5(e) consent order for the chemical
substance. Subsequently, EPA
promulgated a corresponding SNUR
under 40 CFR 721.160. Upon review of
PMNs P-98-1043, P-99-467, and P-01—
71, based on the concern criteria in 40
CFR 721.170 (b)(3)(ii) and (b)(4)(ii), EPA
determined that there was a concern
about the substances’ health or
environmental effects and promulgated
non-5(e) SNURs for these chemical
substances.

Under 40 CFR 721.185, EPA may at
any time revoke a SNUR for a chemical
substance which has been added to
subpart E of 40 CFR part 721, if EPA
makes one of the determinations set
forth in 721.185 (a)(1) through (a)(6). As
detailed for each of the four chemical
substances in the proposed rule of
October 6, 2006 (71 FR 59066), based on
new information and test data, EPA has
determined that criteria set forth in
721.185 (a)(4) and (a)(5) have been
satisfied. Therefore, EPA has revoked
the section 5(e) consent order for P-98—
475 and is hereby revoking the SNUR
provisions for all four of these chemical
substances. When this revocation
becomes effective, EPA will no longer
require notice of intent to manufacture,
import, or process these substances for
any significant new uses. In addition,
export notification requirements under
section 12(b) of TSCA triggered by these
SNURs will no longer be required.
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III. Statutory and Executive Order
Reviews

This rule revokes or eliminates an
existing regulatory requirement and
does not contain any new or amended
requirements. As such, the Agency has
determined that this SNUR revocation
will not have any adverse impacts,
economic or otherwise.

The Office of Management and Budget
(OMB) has exempted these types of
regulatory actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). This rule does
not contain any information collections
subject to approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq. Since this rule eliminates a
reporting requirement, the Agency
certifies pursuant to section 605(b) of
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), that this SNUR
revocation will not have a significant
economic impact on a substantial
number of small entities.

For the same reasons, this action does
not require any action under Title II of
the Unfunded Mandates Reform Act of
1995 (UMRA) (Pub. L. 104—4). This rule
has neither Federalism implications,
because it will not have substantial
direct effects on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999), nor tribal implications, because it
will not have substantial direct effects
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (59 FR
22951, November 6, 2000).

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined under Executive Order
12866, and it does not address
environmental health or safety risks
disproportionately affecting children. It
is not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,

distribution, or use. Because this action
does not involve any technical
standards, section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
does not apply to this action. This
action does not involve special
considerations of environmental justice
related issues as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low Income
Populations (59 FR 7629, February 16,
1994).

IV. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: April 11, 2008.
Charles M. Auer,
Director, Office of Pollution Prevention and
Toxics.

m Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

m 1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

§§721.3850, 721.5718, 721.9785, and
721.9810 [Removed]

m 2. Remove §§721.3850,721.5718,
721.9785, and 721.9810.

[FR Doc. E8-8559 Filed 4-18-08; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 6 and 64

[WC Docket No. 04-36, CG Docket No. 03—
123, WT Docket No. 96—198 and CC Docket
No. 92-105; FCC 07-110]

IP-Enabled Services; Implementation
of Sections 255 and 251(a)(2) of The
Communications Act of 1934, as
Enacted by The Telecommunications
Act of 1996: Access to
Telecommunications Service,
Telecommunications Equipment and
Customer Premises Equipment by
Persons with Disabilities;
Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission amends it rules to remove
notes contained in the Access to
Telecommunications Service,
Telecommunications Equipment and
Customer Premises Equipment by
Persons with Disabilities rules, and the
Miscellaneous Rules Relating to
Common Carriers. The notes indicated
that the Commission would publish
notice of the effective date of the rules
after it obtained OMB approval. Since
the Commission announced the
effective date of the rules in the Federal
Register, the notes are no longer
applicable.

DATES: Effective April 21, 2008.

FOR FURTHER INFORMATION CONTACT: Lisa
Boehley of the Consumer &
Governmental Affairs Bureau at (202)
418-7395 (voice), (202) 418-0416
(TTY), or e-mail lisa.boehley@fcc.gov.

SUPPLEMENTARY INFORMATION: On August
6, 2007, the Commission published final
rules in the Federal Register at 72 FR
43546, which extended the disability
access requirements that apply to
telecommunications service providers
and equipment manufacturers under
section 255 of the Communications Act
of 1934, as amended, to providers of
“interconnected voice over Internet
Protocol (VoIP) services,” as defined by
the Commission, and to manufacturers
of specially designed equipment used to
provide those services. In addition, the
Commission extended the
Telecommunications Relay Services
(TRS) requirements contained in its
regulations to interconnected VoIP
providers. This document amends
§6.11(a)—(b), 6.18(b), 6.19, 64.604(a)(5),
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(

64.604(c)(7), and 64.606(b), by removing
the notes contained in those rule
sections as they appeared in the Federal
Register.

List of Subjects in 47 CFR Part 64

Individuals with disabilities,
Telecommunications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 6 and
64 as follows:

PART 6—ACCESS TO
TELECOMMUNICATIONS SERVICE,
TELECOMMUNICATIONS EQUIPMENT
AND CUSTOMER PREMISES
EQUIPMENT BY PERSONS WITH
DISABILITIES

m 1. The authority citation for part 6
continues to read as follows:

Authority: 47 U.S.C. 151-154, 251, 255,
and (303)(r).

§6.11 [Amended]

m 2. Section 6.11 is amended by
removing the notes to paragraphs (a)

and (b).

§6.18 [Amended]

m 3. Section 6.18 is amended by
removing the note to paragraph (b).

§6.19 [Amended]

m 4. Section 6.19 is amended by
removing the note to §6.19.

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 5. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 228, and 254(k) unless otherwise
noted.

§64.604 [Amended]

m 6. Section 64.604 is amended by
removing the notes to paragraphs (a)(5),
(c)(1) through (c)(3), (c)(5)(iii)(C),
(c)(5)(iii)(E), (c)(5)(iii)(G), (c)(6)(v)(A)(3),
(c)(8)(v)(G), and (c)(7).

§64.606 [Amended]

m 7. Section 64.606 is amended by
removing the note to paragraph (b).

[FR Doc. E8-8596 Filed 4—18-08; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 64

[CG Docket No. 03—-123 and WC Docket No.
05-196; FCC 08-78]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities; E911 Requirements for IP-
Enabled Service Providers

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the
Commission adopts emergency call
handling requirements for Internet-
based telecommunications relay service
(TRS) providers. These measures will
ensure that persons using Internet-based
forms of TRS, i.e., Video Relay Service
(VRS), Internet Protocol (IP) Relay, and
IP captioned telephone relay service (IP
CTS), can promptly access emergency
services, pending adoption of a solution
that will permit Internet-based TRS
providers to immediately and
automatically place the outbound leg of
an emergency call to an appropriate
public safety answering point (PSAP),
designated statewide default answering
point, or appropriate local emergency
authority.

DATES: Effective May 21, 2008.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Thomas Chandler, Consumer and
Governmental Affairs Bureau, Disability
Rights Office at (202) 418-1475 (voice),
(202) 418-0597 (TTY), or e-mail at
Thomas.Chandler@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Telecommunications Relay Services and
Speech-to-Speech Services for
Individuals with Hearing and Speech
Disabilities; E911 Requirements for IP-
Enabled Service Providers, Report and
Order (VRS 911 Order), FCC 08-78,
adopted March 11, 2008, and released
March 19, 2008, in CG Docket No. 03—
123 and WC Docket No. 05-196. FCC
08-78 addresses issues arising from the
Commission’s Telecommunications
Relay Services and Speech-to-Speech
Services for Individuals with Hearing
and Speech Disabilities, Notice of
Proposed Rulemaking (VRS/IP Relay
911 NPRM), CG Docket No. 03-123, FCC
05-196, published at 71 FR 5221,
February 1, 2006; Declaratory Ruling (IP
CTS Declaratory Ruling), CG Docket No.
03-123, FCC 06-186, published at 72 FR

matter will be available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. FCC 08-78 and
copies of subsequently filed documents
in this matter also may be purchased
from the Commission’s duplicating
contractor at Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. Customers may contact the
Commission’s duplicating contractor at
its Web site www.bcpiweb.com or by
calling 1-800-378-3160. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at (202) 418—-0530 (voice), (202)
418-0432 (TTY). FCC 08-78 can also be
downloaded in Word or Portable
Document Format (PDF) at: http://
www.fcc.gov/cgb/dro/trs.html.

Paperwork Reduction Act of 1995
Analysis

FCC 08-78 does not contain new or
modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, it does not
contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 106-198, see 44 U.S.C.
3506(c)(4).

Synopsis
Background

1. In the 2000 TRS Order, CC Docket
No. 98-67, 15 FCC Rcd at 5182—-84,
paragraphs 99-102, published at 65 FR
38432, June 21, 2000 and 65 FR 38490,
June 21, 2000, the Commission required
TRS providers to direct emergency calls
as quickly as possible to the correct
PSAP by matching a caller’s phone
number with the appropriate PSAP
electronically. The Commission also
required communications assistants
(CAs) to pass along the caller’s
telephone number to the PSAP orally,
which would allow the PSAP to directly
call back the calling party if the relay
call became disconnected.

2.In 2003, the Commission again
addressed the rules governing TRS
access to emergency services. 2003 TRS
Order, CC Docket No. 98-67, CG Docket
No. 03-123, 18 FCC Rcd 12379, 12406—
09, paragraphs 40—46 (June 17, 2003),
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published at 68 FR 50093, August 25,
2003 and 68 FR 50973, August 25, 2003.
The Commission clarified that TRS
providers must route emergency TRS
calls to the appropriate PSAP and
required TRS providers to adjust their
databases accordingly. 2003 TRS Order,
18 FCC Rcd at 12406—08, paragraphs
40-42 (rejecting proximity as criterion
for determining the appropriate PSAP
and defining it, in light of the statutory
functional equivalency mandate, as the
PSAP to which a direct 911 call would
be delivered over the PSTN). On
reconsideration, the Commission
clarified that the appropriate PSAP is
“either a PSAP that the caller would
have reached if he had dialed 911
directly, or a PSAP that is capable of
enabling the dispatch of emergency
services to the caller in an expeditious
manner.” 2004 TRS Report and Order,
CC Docket Nos. 90-571 and 98-67, CG
Docket No. 03-123, 19 FCC Rcd at
12559, paragraph 216, published at 69
FR 53346, September 1, 2004 and 69 FR
53382, September 1, 2004. Because of
jurisdictional boundaries, the
appropriate PSAP is not always the
geographically closest PSAP to the
calling party.

3. Emergency Call Handling Issues for
Internet-Based Forms of TRS. Through a
series of orders between 2001 and 2007,
the Commission examined the
emergency call handling requirement as
applied to Internet-based relay services
and, in particular, considered the
technological challenges associated with
determining the geographic location of
TRS calls that originate over the
Internet. The Commission recognized
that because these services use the
Internet, rather than a telephone and the
PSTN, for the link of the call between
the calling party and the relay provider,
the relay provider does not receive the
ANI of the calling party. See, e.g., 2004
TRS Report and Order, 19 FCC Rcd at
12522, paragraph 117. As a result, there
is greater complexity with identifying
the caller’s location and determining the
appropriate PSAP to call to respond to
the emergency. See, e.g., 2004 TRS
Report and Order, 19 FCC Rcd at 12522,
paragraph 117; see also IP Relay
Declaratory Ruling and Second FNPRM,
17 FCC Rcd at 7789, paragraph 30,
published at 67 FR 39863, June 11, 2002
and 67 FR 39929, June 11, 2002
(recognizing that, without ANI of the
calling party, IP Relay provider
petitioner could not provide PSAP with
information regarding the calling party’s
location); and 47 CFR 64.604(a)(4) of the
Commission rules. The Commission
therefore determined that a temporary
waiver was needed to the extent that

these technological challenges hindered
providers’ ability to “immediately and
automatically” place the outbound leg
of an emergency call to an appropriate
PSAP, as required by the Commission’s
emergency call handling rule. See, e.g.,
2001 VRS Waiver Order, 17 FCC Rcd at
161, paragraph 11 (granting temporary
waiver of emergency call handling
requirement for VRS providers). The
temporary waivers of the emergency call
handling rule for VRS and IP Relay were
scheduled to expire after December 31,
2007. See 2006 VRS Waiver Order, 21
FCC Rcd 14554; published at 72 FR
11789, March 14, 2007 (extending VRS
waiver through December 31, 2007); IP
Relay Reconsideration Order, 18 FCC
Rcd 4761 (extending IP Relay waiver
through December 31, 2007); 2007 IP
CTS Declaratory Ruling, 22 FCC Rcd
379 (waiving emergency call handling
requirement for IP CTS until emergency
access for the Internet-based forms of
TRS is resolved).

4. In November 2005, the Commission
released the VRS/IP Relay 911 NPRM
seeking comment on possible means by
which VRS and IP Relay providers
might be able to handle emergency calls
so that the waivers would no longer be
necessary. VRS/IP Relay 911 NPRM, 20
FCC Rcd at 19480-81, paragraphs 9-12
(at this time, the Commission had not
yet recognized IP CTS as a form of TRS).
The Commission recognized that many
individuals use VRS and IP Relay to
contact emergency services, rather than
making emergency calls by directly
calling 911 through a TTY and a
traditional telephone line. The
Commission therefore sought comment
on what emergency call handling rules
should apply to VRS and IP Relay
providers, including by what means
these providers may determine the
appropriate PSAP to contact when they
receive an emergency call. The
Commission also sought comment on
whether and how VRS and IP Relay
providers may identify incoming calls
as emergency calls so that such calls can
promptly be directed to a
Communications Assistant (CA) without
waiting in a queue. VRS/IP Relay 911
NPRM, 20 FCC Rcd at 19487, paragraph
26.

5. In the VRS/IP Relay 911 NPRM, the
Commission also sought comment on
whether it should require the Internet-
based TRS providers to establish a
registered location process, similar to
that adopted in the VoIP 911 Order, 20
FCC Rcd 10271, paragraph 46,
published at 70 FR 37273, June 29,
2005, whereby each Internet-based TRS
provider would be required to obtain
from its customers, prior to the
initiation of service, the physical

location from which the particular relay
service will be utilized, so that a CA
may determine an appropriate PSAP to
call to respond in the event of an
emergency. VRS/IP Relay 911 NPRM, 20
FCC Rcd at 1948487, paragraphs 19-24
(citing VoIP 911 Order, 20 FCC Rcd at
10271, paragraph 46) (describing
Registered Location process for
interconnected VolIP providers). Noting
that the VoIP 911 Order had further
required interconnected VoIP providers
to offer their consumers a method of
updating their “Registered Location,”
the Commission sought comment on
how it might ensure that Internet-based
TRS providers have current location
information, i.e., that the Registered
Location is the actual location of the
user when making an emergency call.
VRS/IP Relay 911 NPRM, 20 FCC Rcd at
19485, paragraph 21 (citing VoIP 911
Order, 20 FCC Rcd at 10271, paragraph
46) (requiring providers of
interconnected VolP services that can be
utilized from more than one physical
location to provide their end users “one
or more methods of updating
information regarding the user’s
physical location”)); see also 47 CFR
9.5(d)(2) of the Commission’s rules
(“[TInterconnected VoIP service
providers must * * * [p]rovide their
end users one or more methods of
updating their Registered Location,
including at least one option that
requires use only of the CPE necessary
to access the interconnected VoIP
service. Any method utilized must
allow an end user to update the
Registered Location at will and in a
timely manner.”). The Commission
asked, for example, if users should be
required to affirmatively acknowledge
whether they are at their Registered
Location each time they initiate a call
and, if they are not at their Registered
Location, be prompted or required to
provide their present location. VRS/IP
Relay 911 NPRM, 20 FCC Rcd at 19485,
paragraph 21; cf. VoIP 911 Order, 20
FCC Rcd at 10271, paragraph 46 (any
method utilized by an interconnected
VoIP provider to update a customer’s
Registered Location must allow an end
user to do so “at will and in a timely
manner”’), 20 FCC Rcd at 10273,
paragraph 49 (noting that “customers of
portable interconnected VoIP services
likely will need to be instructed on how
to register their locations with their
providers, the need to update that
information promptly when they
relocate, and how to confirm that the
registration is effective”).

6. In response to the VRS/IP Relay 911
NPRM, all of the commenting providers
asserted that they presently do not have
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the technological means of
automatically obtaining identifiable
location information from VRS and IP
Relay callers. At that point in time,
providers stated that they had been
working on a technological solution for
emergency access through Internet-
based TRS services, but they required
additional time to find a solution. The
Commission also notes that the 2007
waiver reports filed by VRS and IP
Relay providers state that presently it is
not technologically feasible to
automatically route emergency calls to
an appropriate PSAP. See generally
2004 TRS Report and Order, 19 FCC
Rcd at 12520-22, paragraphs 111, 116—
18 (conditioning waivers of the TRS
mandatory minimum standards on the
filing of annual reports addressing
waived standards). Although
commenters generally opposed
Commission adoption of a Registered
Location process, similar to that
adopted in the VoIP 911 Order, others
expressed qualified support for it.
Likewise, a majority of commenters
opposed the proposed adoption of a
procedure for updating a customer’s
Registered Location information that
would require Internet-based TRS
callers to acknowledge their location at
the beginning of every call, a minority
of commenters expressed qualified
support for such a requirement,
provided that a user is offered the
option to update his or her location at
the start of each call, but then need not
do anything if there has been no change
in the caller’s previously registered
location.

7. On November 15, 2006, the
Commission held an E911 disability
access summit (E911 Summit) to discuss
advances in E911 calling technology
and E911 access for persons with
hearing and speech disabilities,
including via VRS and IP Relay. FCC
Releases Agenda for November 15 E9-
1-1 Disability Access Summit, News
Release (November 13, 2006). During
the E911 Summit, Internet-based TRS
providers noted that technology had not
yet been developed to allow them to
immediately place the outbound leg of
an Internet-based TRS emergency call to
the appropriate PSAP. They also
explained the interim methods being
used to handle emergency VRS and IP
Relay calls, even though this
requirement is waived.

Discussion

8. In FCC 08-78, the Commission
takes action to ensure that users of the
Internet-based forms of TRS can better
rely on these services to make
emergency calls. The Commission does
not believe that the continued waiver of

the emergency call handling
requirement can be justified when
balanced against the obvious public
safety benefits derived from ensuring
reliable 911 access.

A. Emergency Call Handling
Requirements for Internet-Based TRS
Providers

9. In light of the present imperative to
provide Internet-based TRS users a
reliable means of accessing emergency
services, the Commission concludes that
the waivers of the emergency call
handling requirement for VRS, IP Relay,
and IP CTS should terminate
contemporaneously with the effective
date of FCC 08-78 on May 21, 2008. In
addition, at that time (i.e., May 21,
2008), the Commission requires VRS, IP
Relay, and IP CTS providers to accept
and handle emergency calls and to
access, either directly or via a third
party, a commercially available database
that will allow the provider to
determine an appropriate PSAP,
designated statewide default answering
point, or appropriate local emergency
authority that corresponds to the caller’s
location, and to relay the call to that
entity. Further, providers will be
required to: (1) Implement a system that
ensures that they answer an incoming
emergency call before other non-
emergency calls (i.e., prioritize
emergency calls and move them to the
top of the queue); (2) request, at the
beginning of every emergency call, the
caller’s name and location information
(in time, this requirement will be
superseded by the Registered Location
process, discussed herein); (3) deliver to
the PSAP, designated statewide default
answering point, or appropriate local
emergency authority, at the outset of the
outbound leg of the call, at a minimum,
the name of the relay user and location
of the emergency, as well as the name
of the relay provider, the CA’s callback
number, and the CA’s identification
number, thereby enabling the PSAP,
designated statewide default answering
point, or appropriate local emergency
authority to re-establish contact with the
CA in the event the call is disconnected;
and (4) in the event one or both legs of
the call are disconnected (i.e., either the
call between the TRS user and the CA,
or the outbound voice telephone call
between the CA and the PSAP,
designated statewide default answering
point, or appropriate local emergency
authority), immediately re-establish
contact with the TRS user and/or the
appropriate PSAP, designated statewide
default answering point, or appropriate
local emergency authority and resume
handling the call, when feasible. The
Commission recognizes that, in some

instances, the CA may not be able to call
back a TRS customer using one of the
Internet-based forms of TRS because the
CA will not know the current IP address
of the relay customer. The Commission
urges Internet-based TRS providers to
give their customers the option of
providing an alternative method of re-
establishing contact with the caller to
facilitate a callback in the event that an
emergency call is disconnected. The
Commission also notes that, in this
context, providers are expressly
permitted to contact consumers directly,
notwithstanding any prohibitions
regarding contacts with consumers as
described in other Commission orders.
See, e.g., Telecommunications Relay
Services and Speech-to-Speech Services
for Individuals with Hearing and Speech
Disabilities, CG Docket No. 03—123,
Report and Order and Declaratory
Ruling, FCC 07-186, paragraph 95
(November 19, 2007), published at 73
FR 3197, January 17, 2008 (placing
restrictions on use of consumer or call
database information to contact TRS
users).

10. Based on the record in this
proceeding, which reflects that some
providers have already implemented
some of these measures, the
Commission believes it is reasonable for
all providers to comply with these
requirements by the effective date
announced here. The Commission
affirms that providers’ costs of
compliance with FCC 08-78 are
compensable from the Interstate TRS
Fund as part of providing TRS service
in compliance with the mandatory
minimum standards. The Commission
reminds providers, however, that costs
are not recoverable for meeting waived
mandatory minimum standards. See,
e.g., Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities, CG Docket No. 03—123,
Order on Reconsideration, 21 FCC Red
8050, 8057, paragraph 15 (July 12, 2006)
(2006 TRS Order on Reconsideration),
published at 71 FR 47141, August 16,
2006. The Commission amends its rules
to reflect these new requirements.

11. In the event that a relay caller is
incapacitated or is otherwise unable or
unwilling to provide their name and
location, the provider should use best
efforts to obtain it, including providing
to an appropriate PSAP, designated
statewide answering point, or
appropriate local emergency authority,
any location information that a
customer may have on file with the
provider in connection with his or her
“customer profile.” The Commission
notes that some (but not all) TRS
consumers file customer profiles
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detailing the customer’s preferences
with respect to particular aspects of a
provider’s relay service (e.g.,
designating a preference regarding the
gender of the CA who relays the
customer’s TRS calls). To the extent that
the customer profile includes location
information, this information may assist
a CA in identifying an appropriate
PSAP, designated statewide answering
point, or appropriate local emergency
authority. (The Commission emphasizes
that a provider must use best efforts to
handle an emergency call and place the
outbound leg of such a call, even if the
calling party refuses to provide his or
her identity.) Further, on an interim
basis, the requirement to deliver
emergency calls permits VRS, IP Relay,
and IP CTS providers to route 911 calls
to PSAPs’ ten-digit administrative lines.
Upon the effective date of the
forthcoming Registered Location
requirement discussed herein, however,
all Internet-based TRS calls must be
routed through the Wireline E911
Network. See VoIP 911 Order, 20 FCC
Rcd at 10270 paragraph 42 and note 142
(requiring interconnected VoIP
providers to transmit 911 calls to the
appropriate PSAP via the Wireline E911
Network).

12. The Commission recognizes that
there are different ways by which
providers may ensure that emergency
calls receive priority handling and are
not put in a queue with all incoming
calls to wait for an available CA to
handle the call. Some providers note,
for example, that they would use a
separate IP access address dedicated for
emergency calls only. The Commission
does not mandate a specific means by
which providers must give priority to,
and answer, emergency calls, so long as
such calls are handled in accordance
with the requirements set forth above.

13. The Commission’s Consumer &
Governmental Affairs Bureau has
previously advised TRS providers of
their obligation to handle incoming calls
in the order in which they are received.
See FCC Clarifies that Certain TRS
Marketing and Call Handling Practices
are Improper, CC Docket No. 98-67, CG
Docket No. 03—123, Public Notice, DA
05—141 (released January 26, 2005), at 3,
published at 70 FR 8034, February 17,
2005. The Bureau issued this advisory
in response to complaints that certain
TRS providers were selectively handling
non-emergency calls placed by preferred
customers ahead of non-emergency calls
placed by other, non-preferred
customers. In that context, the Bureau
determined that the selective handling
of incoming calls was improper and
inconsistent with the notion of
functional equivalency. The

Commission clarifies here that the
obligation to handle incoming calls in
the order in which they are received
applies to non-emergency calls only and
that, under the call handling rules the
Commission adopts, providers are under
an affirmative obligation to ensure that
emergency calls receive priority
handling. Because of the importance of
emergency call handling, the
Commission expects that providers will
ensure adequate staffing of emergency
call handling processes so that CAs are
not required to disconnect non-
emergency calls in order to process
emergency calls.

14. Based on the record before us, it
appears that some Internet-based TRS
providers presently accept and handle
emergency calls made via VRS or IP
Relay by asking the caller for location
and other essential information
necessary to identify, and make the
outbound call to, an appropriate PSAP.
In this regard, several VRS providers
assert that as long as the providers
obtain the location information from the
calling party, they can route the call to
an appropriate PSAP based upon PSAP
databases that are commercially
available.

15. In conjunction with the
requirement that a CA request, at the
beginning of an emergency call, the
name and location information of the
relay user placing the call, the
Commission permits a CA to
memorialize the caller’s name and
location information in writing for the
purposes of communicating this
information to an appropriate PSAP,
designated statewide default answering
point, or appropriate local emergency
authority, and facilitating access to
emergency services. The Commission
also permits a CA to retain such
information after the call, where
necessary to facilitate the dispatch of
emergency services or for other
emergency (e.g., where a relay caller
becomes incapacitated while placing a
relay call) or law enforcement purposes.
The Commission notes that section
225(d)(1)(F) of the Act and § 64.604(a)(2)
of the Commission’s TRS rules generally
prohibit a CA from keeping records of
the “content” of a relay conversation
beyond the duration of a call. See 47
U.S.C. 225(d)(1)(F) of the Act
(instructing the Commission to
prescribe regulations prohibiting relay
operators from keeping records of the
content of any conversation beyond the
duration of the call); 47 CFR
64.604(a)(2)(i) of the Commission’s rules
(prohibiting relay operators from
keeping records of the content of any
conversation beyond the duration of the
call). With respect to these provisions,

the Commission concludes that the
“content” of a relayed conversation
reasonably does not include basic
identifying information, such as the
name and present location of an
emergency TRS caller. Consistent with
this interpretation, the Commission
permits a CA to memorialize in writing,
and retain records pertaining to, the
name and location of a consumer who
places an emergency call via an
Internet-based TRS provider. The
Commission reminds providers,
however, that even this information may
be made available only to emergency
call handlers, and emergency response
or law enforcement personnel solely for
the purpose of ascertaining a customer’s
location in an emergency situation or for
other emergency or law enforcement
purposes.

16. Finally, the Commission notes
that at least two Internet-based TRS
providers have requested that the
Commission exempt these providers
from liability resulting from their
handling of emergency TRS calls to the
same extent Congress has insulated
wireline and wireless carriers from
liability in connection with those
carriers’ handling of emergency 911 and
E911 calls. As the Commission stated in
the interconnected VoIP context, before
it would consider taking any action to
preempt liability under state law, the
Commission would need to demonstrate
that limiting liability is “‘essential to
achieving the goals of the Act.” To its
knowledge, no commenter contends
here that such action is “essential” to
achieving the goals of the Act. Nor has
any commenter identified a source of
authority for providing liability
protection to Internet-based TRS
providers. For the reasons the
Commission denied requests to limit the
liability of interconnected VoIP
providers in the VoIP 911 Order, the
Commission similarly declines to limit
the liability of Internet-based TRS
providers in connection with their
handling of emergency TRS calls. VoIP
911 Order, 20 FCC Rcd at 10275,
paragraph 54 (noting that Congress had
enacted no liability protection for
interconnected VolIP providers, the
Commission declined to adopt such
protections and would not consider
doing so unless such action were
deemed to be “essential to achieving the
goals of the Act”). Although Congress
has provided limited liability
protections to local exchange carriers
and wireless carriers, it has not done so
for Internet-based TRS providers. See
Wireless Communications and Public
Safety Act of 1999, Public Law 106-81,
113 Stat. 1286 (1999) (911 Act); 47



21256 Federal Register/Vol.

73, No. 77/Monday, April 21, 2008/Rules and Regulations

U.S.C. 615a; 911 Act section 4
(providing wireless carriers same degree
of liability protection relating to 911
service as local exchange carriers). The
Commission notes that in the VoIP 911
Order, the Commission advised
interconnected VoIP providers seeking
to protect themselves from liability for
negligence to do so through “their
customer contracts and through their
agreements with PSAPs, as some
interconnected VoIP providers have
done.” Nothing in FCC 08-78 prevents
Internet-based TRS providers from
taking similar actions. In particular,
nothing the Commission does here
would prevent a TRS provider from
incorporating into their consumer
notification or future registration
processes described herein, the same
protections that interconnected VoIP
providers typically include in their
subscription agreements with
consumers.

17. As noted above, the Commission
is adopting these requirements to help
facilitate access to emergency services
for consumers of Internet-based relay
services, pending the adoption of a
longer term solution. These
requirements will become effective May
21, 2008, and the Commission extends
the present VRS and IP Relay emergency
call handling waivers, previously
scheduled to expire after December 31,
2007, such that those waivers, along
with the IP CTS emergency call
handling waiver, will remain in effect
until May 21, 2008.

B. Transition to Additional E911
Capabilities for Internet-Based Forms of
TRS

18. The Commission believes that the
use of a Registered Location process,
similar to that adopted in the VoIP 911
Order, constitutes an additional critical
component of an E911 solution for
Internet-based TRS providers, so that a
CA may promptly determine an
appropriate PSAP, designated statewide
default answering point, or appropriate
local emergency authority to call to
respond to the emergency. Accordingly,
as the Commission requires of all
interconnected VolIP providers, the
Commission will require in a
forthcoming order that all Internet-based
TRS providers obtain or have access to
consumer location information for the
purposes of emergency calling
requirements.

19. As the Commission has stated
previously, the goal of its E911 rules is
to provide meaningful location
information to first responders,
regardless of the technology or platform
employed. See, e.g., 2007 Wireless E911
NPRM, 22 FCC Rcd at 10609, paragraph

6. Public safety officials need to receive
accurate and timely information
concerning the current location of an
individual who places an emergency
call, notwithstanding the platform or
technology used by the provider or the
means by which the individual places
the call. The Commission believes that
user registration is critical to achieving
the goal of providing location
identification to first responders in the
context of emergency calls placed over
Internet-based TRS. As noted above,
providers’ costs of compliance with FCC
08-78 are compensable from the
Interstate TRS Fund as part of providing
TRS service in compliance with the
mandatory minimum standards, but
costs associated with meeting waived
mandatory minimum standards are not
recoverable from the fund. Accordingly,
the registration process the Commission
outlines today, in large part, will be
guided by the manner in which
interconnected VoIP providers obtain
location information of interconnected
VoIP users pursuant to the
Commission’s VoIP 911 Order.
However, the Commission recognizes,
as some commenters have noted, that
there are differences between
interconnected VolP services and
Internet-based TRS that must be
addressed in adopting a registration
process for Internet-based TRS users.
For example, while interconnected VoIP
subscribers receive a ten-digit telephone
number in conjunction with the service,
Internet-based TRS users currently do
not. Accordingly, the Commission will
adopt a ten-digit numbering plan in a
future Commission order that ties
numbering to the registration process
and renders relay providers’ situation
more analogous to that of
interconnected VolIP providers.

20. The Commission plans to move
forward on adopting a ten-digit
numbering plan in an expeditious
manner. Specifically, simultaneously
with the Commission’s release of FCC
08-78, the Commission’s Consumer &
Governmental Affairs Bureau is
releasing a public notice seeking to
refresh the record on relay service
numbering issues. See 2008 Numbering
PN. The Commission plans to hold a
stakeholder workshop immediately
following the release of these items. The
Commission commits to completing a
final order on a ten-digit numbering
plan in the second quarter of this year.
In order to provide stakeholders
sufficient time to implement these rules,
the Commission will require that the
ten-digit numbering plan be
implemented no later than December
31, 2008.

21. Consumer Notification
Requirement. VRS providers currently
are required to include “‘a clear and bold
written statement on their web site and
promotional materials explaining the
shortcomings and potential dangers of
using VRS to place an emergency call”
so that those making a 911 call over TRS
facilities understand the implications of
making such a call, particularly in the
context of the Commission’s
encouragement to TRS users to access
emergency services directly. In the VoIP
911 Order, the Commission required
interconnected VoIP service providers
to “specifically advise every subscriber,
both new and existing, prominently and
in plain language, [of] the circumstances
under which E911 service may not be
available.” VoIP 911 Order, 20 FCC Rcd
at 10272, paragraph 48. The
Commission also required
interconnected VoIP providers to
“obtain and keep a record of affirmative
acknowledgement by every subscriber,
both new and existing, of having
received and understood this advisory”
and to distribute labels ‘““warning
subscribers if E911 service may be
limited or not available and instructing
the subscriber to place them on and/or
near the CPE used in conjunction with
the interconnected VoIP service.” In
light of these requirements for
interconnected VoIP providers, the
Commission’s VRS/IP Relay 911 NPRM
sought comment on whether the
Commission’s current consumer
notification requirements for Internet-
based TRS providers should be revised,
for example, to require that providers
specifically advise new and existing
subscribers of the circumstances under
which E911 service may not be available
through Internet-based forms of TRS or
may be in some way limited by
comparison to traditional E911 service.
VRS/IP Relay 911 NPRM, 20 FCC Rcd at
19486, paragraph 22. The Commission
also sought comment on whether
Internet-based TRS providers should be
required to provide appropriate warning
labels for installation on CPE used in
connection with Internet-based relay
services or to obtain and keep a record
of affirmative acknowledgement by
every subscriber of having received and
understood this advisory.

22. Consistent with the VoIP 911
Order, the Commission requires each
Internet-based TRS provider, if not
already doing so, to include an advisory
on its Web site and in any promotional
materials directed to consumers,
prominently and in plain language,
explaining the circumstances under
which emergency calls made via
Internet-based TRS may be in some way
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limited by comparison to traditional
E911 service. The Commission believes
it is important to caution consumers of
the limitations of using the Internet-
based forms of TRS to make emergency
calls in the event that a caller does place
an emergency call via an Internet-based
relay service. In addition, the
Commission may address additional
consumer notification requirements in a
forthcoming order, consistent with the
consumer notification requirements
adopted in the VoIP 911 Order, as
appropriate.

23. Enhanced 911 Service. In the VoIP
911 Order, the Commission required
interconnected VolIP providers to
transmit all E911 calls to the
appropriate PSAP, designated statewide
answering point, or appropriate local
emergency authority via the Wireline
E911 Network, and prohibited the use of
so-called ten-digit “administrative
numbers.” See VoIP 911 Order, 20 FCC
Rcd at 10266—69, paragraphs 37—41
(requiring interconnected VoIP
providers to transmit all E911 calls via
the Wireline E911 Network). The
Commission defined “Wireline E911
Network” as a “dedicated wireline
network that (1) is interconnected with
but largely separate from the public
switched telephone network, (2)
includes a selective router, and (3) is
utilized to route emergency calls and
related information to PSAPs,
designated statewide default answering
points, appropriate local emergency
authorities or other emergency
answering points.” 47 CFR 9.3 of the
Commission’s rules (defining Wireline
E911 Network). In a typical
implementation, the Wireline E911
Network includes the Selective Router,
which receives 911 calls from
competitive and incumbent LEC central
offices over dedicated trunks. The
Selective Router, after querying an
incumbent LEC-maintained Selective
Router Database (SRDB) to determine
which PSAP serves the caller’s
geographic area, forwards the calls to
the PSAP that has been designated to
serve the caller’s area, along with the
caller’s phone number (ANI). The PSAP
then forwards the caller’s ANI to an
incumbent LEC maintained Automatic
Location Information database (ALI
Database), which returns the caller’s
physical address (that has previously
been verified by comparison to a
separate database known as the Master
Street Address Guide (MSAG)). The
Wireline E911 Network thus consists of:
the Selective Router; the trunk line(s)
between the Selective Router and the
PSAP; the ALI Database; the SRDB; the
trunk line(s) between the ALI database

and the PSAP; and the MSAG. VoIP 911
Order, 20 FCC Rcd at 10252, paragraph
15 (citations omitted). The Commission
required that all interconnected VoIP
calls be routed through the dedicated
Wireline E911 Network based on
evidence in the record that use of ten-
digit administrative numbers for routing
E911 calls is not in the public interest
to the extent that these numbers are not
as reliable or consistently staffed as
Wireline E911 Network call centers.

24. Consistent with the VoIP 911
Order, the Commission expects that a
forthcoming order will require that,
upon the effective date of the
forthcoming Registered Location
requirement, an Internet-based TRS
provider must transmit all 911 calls via
the dedicated Wireline E911 Network,
and the Registered Location must be
available from or through the ALI
Database. By requiring that all 911 calls
be routed via the dedicated Wireline
E911 Network, Internet-based TRS
service providers would provide E911
service in those areas where Selective
Routers are utilized and they would
provide such call back and location
information as a PSAP, designated
statewide default answering point, or
appropriate local emergency authority is
capable of receiving and utilizing. The
Commission expects that providers will
be able to use much of the same
infrastructure and technology that is
already in place for the delivery of 911
calls by interconnected VolP service
providers.

Conclusion

25. Because of the importance of
emergency call handling for all
Americans, in FCC 08-78, the
Commission adopts interim emergency
call handling requirements for Internet-
based TRS providers. These measures
will ensure that persons using Internet-
based forms of TRS can promptly access
emergency services pending the
development of a technological solution
that will permit Internet-based TRS
providers to automatically determine
the geographic location of the consumer
and place the outbound leg of an
emergency call to an appropriate PSAP,
designated statewide default answering
point, or appropriate local emergency
authority. These actions reinforce the
Commission’s longstanding and
continuing commitment to make
available a nationwide communications
system that promotes the safety and
welfare of all Americans, including
individuals with hearing and speech
disabilities.

Final Regulatory Flexibility
Certification

26. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.” 5
U.S.C. 605(b). The RFA generally
defines “‘small entity”” as having the
same meaning as the terms ‘“‘small
business,” “small organization,” and
“small governmental jurisdiction.” 5
U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ‘‘small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in Small Business Act, 15 U.S.C. 632).
Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies ‘“‘unless an agency, after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency. A small business concern is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
Small Business Act, 15 U.S.C. 632.

27. FCC 08-78 adopts emergency call
handling requirements for Internet-
based TRS providers. These measures
will ensure that persons using Internet-
based TRS services can promptly access
emergency services. The Commission
requires VRS, IP Relay, and IP CTS
providers to accept and handle
emergency calls and to access, either
directly or via a third party, a
commercially available database that
will allow the provider to determine an
appropriate PSAP, designated statewide
default answering point, or appropriate
local emergency authority that
corresponds to the caller’s location, and
to relay the call to that entity. Further,
FCC 08-78 requires that providers: (1)
Implement a system that ensures that
providers answer an incoming
emergency call before other non-
emergency calls; (2) request, at the
beginning of every emergency call, the
caller’s name and location information;
(3) deliver to the PSAP, designated
statewide default answering point, or
appropriate local emergency authority,
at the outset of the outbound leg of the
call, at a minimum, the name of the
relay user and location of the
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emergency, as well as the name of the
relay provider, the CA’s callback
number, and the CA’s identification
number, thereby enabling the PSAP,
designated statewide default answering
point, or appropriate local emergency
authority to re-establish contact with the
CA in the event the call is disconnected;
and (4) in the event one or both legs of
the call are disconnected, immediately
re-establish contact with the TRS user
and/or the appropriate PSAP,
designated statewide default answering
point, or appropriate local emergency
authority and resume handling the call,
when feasible. Finally, FCC 08-78
requires each Internet-based TRS
provider to include an advisory on its
web site and in any promotional
materials directed to consumers,
prominently and in plain language,
explaining the circumstances under
which emergency calls made via
Internet-based TRS may be in some way
limited by comparison to traditional
E911 service.

28. To the extent that all Internet-
based TRS providers, including small
entities, will be eligible to receive
compensation from the Interstate TRS
Fund for their reasonable costs of
complying with these emergency call
handling and consumer notification
requirements, the Commission finds
that these requirements will not have a
significant economic impact on a
substantial number of small entities.
The Commission also believes it is
reasonable for Internet-based TRS
providers to comply with these
requirements by May 21, 2008 because
based on the record in this proceeding,
some providers have already
implemented some of these measures.
For instance, several providers assert
that as long as the providers obtain
location information from the calling
party, they can route an emergency call
to an appropriate PSAP based upon
PSAP databases that are commercially
available. The Commission infers that, if
such voluntary steps had been unduly
economically burdensome for small
entities, such entities would not have
undertaken them voluntarily. For all of
these reasons, the Commission
concludes that these measures will not
have a significant economic impact on
a substantial number of small
businesses.

29. With regard to whether a
substantial number of small entities may
be affected by the requirements adopted
in FCC 08-78, the Commission notes
that, of the 11 providers affected by FCC
08-78, only three meet the definition of
a small entity. The SBA has developed
a small business size standard for Wired
Telecommunications Carriers, which

consist of all such firms having 1,500 or
fewer employees. 13 CFR 121.201,
NAICS code 517110. According to
Census Bureau data for 1997, there were
2,225 firms in this category which
operated for the entire year. U.S. Census
Bureau, 1997 Economic Census, Subject
Series: Information, ‘“Establishment and
Firm Size (Including Legal Form of
Organization),” Table 5, NAICS code
513310 (issued October 2000). Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small. (The census
data do not provide a more precise
estimate of the number of firms that
have employment of 1,500 or fewer
employees; the largest category
provided is “Firms with 1,000
employees or more.”) Currently, eleven
providers receive compensation from
the Interstate TRS Fund for providing
VRS, IP Relay and IP CTS: AT&T Corp.;
Communication Access Center for the
Deaf and Hard of Hearing, Inc.;
GoAmerica; Hamilton Relay, Inc.; Hands
On; Healinc; Nordia Inc.; Snap
Telecommunications, Inc; Sorenson;
Sprint; and Verizon. Because only three
of the providers affected by FCC 08-78
are deemed to be small entities under
the SBA’s small business size standard,
the Commission concludes that the
number of small entities affected by its
decision in FCC 08-78 is not
substantial. Moreover, given that all
affected providers, including the three
that are deemed to be small entities
under the SBA’s standard, will be
entitled to receive prompt
reimbursement for their reasonable costs
of compliance, the Commission
concludes that FCC 08-78 will not have
a significant economic impact on these
small entities.

30. Therefore, for all of the reasons
stated above, the Commission certifies
that the requirements of FCC 08—78 will
not have a significant economic impact
on any small entities.

31. The Commission will send a copy
of FCC 08-78, including a copy of this
Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act. In addition, FCC 08-78 and this
final certification will be sent to the
Chief Counsel for Advocacy of the SBA.

Congressional Review Act

The Commission will send a copy of
FCC 08-78 in a report to be sent to
Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Ordering Clauses

Pursuant to sections 1, 2, and 225 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, and 225,
FCC 08-78 is adopted.

Pursuant to sections 1, 2, and 225 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, and 225,
part 64 of the Commission’s rules, 47
CFR part 64 is amended.

FCC 08-78 shall become effective
May 21, 2008. The waivers of the
emergency call handling requirement
for VRS and IP Relay providers are
extended until the effective date of FCC
08-78, and, along with the waiver for IP
CTS providers, shall terminate on May
21, 2008.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
FCC 08-78, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 64

Individuals with disabilities,
Telecommunications.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254 (k); secs. 403
(b)(2)(B), (c), Pub. L. 104—104, 110 Stat. 56.
Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 228, and 254(k) unless otherwise
noted.

§§64.603 and 64.604 [Amended]

m 2. Remove the internal cross-
references to “§64.605”’ and add in its
place “§64.606" in the following
locations:

m (a) 64.603(a

m (b) 64.603(b)
(c) 64.604(c)(5)(ii

(d) 64.604(c)(5)(iii)(F)(1)

(e) 64.604(c)(5)(iii)(F)(4)

(f) 64.604(c)(6)(i)

m (g) 64.604(c)(6)(iii)(B)

m 3. Section 64.604 is amended by
revising paragraph (a)(4) to read as
follows:

§64.604 Mandatory Minimum Standards.

* * * * *
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(a) * k%

(4) Emergency call handling
requirements for TTY-based TRS
providers. TTY-based TRS providers
must use a system for incoming
emergency calls that, at a minimum,
automatically and immediately transfers
the caller to an appropriate Public
Safety Answering Point (PSAP). An
appropriate PSAP is either a PSAP that
the caller would have reached if he had
dialed 911 directly, or a PSAP that is
capable of enabling the dispatch of
emergency services to the caller in an

expeditious manner.
* * * * *

§§64.605 through 64.608 [Redesignated as
§§64.606 through 64.609]

m 4. Sections 64.605, 64.606, 64.607,

and 64.608 are re-designated as
§§64.606, 64.607, 64.608, and 64.609,
and a new §§64.605 is added as follows:

§64.605 Additional Operational Standards
Applicable to Internet-Based TRS Providers.
Each VRS, IP Relay, and IP CTS
provider must accept and handle
emergency calls and access, either
directly or via a third party, a
commercially available database that
will allow the provider to determine an
appropriate PSAP, designated statewide
default answering point, or appropriate

local emergency authority that
corresponds to the caller’s location, and
to relay the call to that entity. The terms
PSAP, statewide default answering
point, and appropriate local emergency
authority are defined in § 9.3 of this
chapter. Each VRS, IP Relay, and IP CTS
provider also is required to:

(a) Implement a system that ensures
that the provider answers an incoming
emergency call before other non-
emergency calls (i.e., prioritize
emergency calls and move them to the
top of the queue);

(b) Request, at the beginning of each
emergency call, the caller’s name and
location information;

(c) Deliver to the PSAP, designated
statewide default answering point, or
appropriate local emergency authority,
at the outset of the outbound leg of an
emergency call, at a minimum, the name
of the relay user and location of the
emergency, as well as the name of the
relay provider, the CA’s callback
number, and the CA’s identification
number, thereby enabling the PSAP,
designated statewide default answering
point, or appropriate local emergency
authority to re-establish contact with the
CA in the event the call is disconnected;
and

(d) In the event one or both legs of an
emergency call are disconnected (i.e.,

either the call between the TRS user and
the CA, or the outbound voice telephone
call between the CA and the PSAP,
designated statewide default answering
point, or appropriate local emergency
authority), immediately re-establish
contact with the TRS user and/or the
appropriate PSAP, designated statewide
default answering point, or appropriate
local emergency authority and resume
handling the call, when feasible;

(e) Ensure that information obtained
as a result of this section is limited to
that needed to facilitate 911 services, is
made available only to emergency call
handlers and emergency response or
law enforcement personnel, and is used
for the sole purpose of ascertaining a
customer’s location in an emergency
situation or for other emergency or law
enforcement purposes.

* * * * *

§64.609 [Amended]

m 5. In the text of the newly re-
designated § 64.609, remove the internal
cross-reference to “‘§ § 64.606 and
64.607” and add in its place “§ § 64.607
and 64.608.”

[FR Doc. E8-8597 Filed 4-18-08; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Immigration and Customs
Enforcement

8 CFR Parts 103 and 214
[DHS No. ICEB-2008-0004]
RIN 1653-AA54

Adjusting Program Fees and
Establishing Procedures for Out-of-
Cycle Review and Recertification of
Schools Certified by the Student and
Exchange Visitor Program To Enroll F
or M Nonimmigrant Students

AGENCY: U.S. Immigration and Customs
Enforcement, DHS.

ACTION: Proposed rule.

SUMMARY: The Department of Homeland
Security (DHS) is proposing to amend
the Student and Exchange Visitor
Program (SEVP) school certification
petition fee and the application fee for
nonimmigrants seeking to become
academic (F visa) or vocational (M visa)
students, or exchange visitors (J visa).
This proposed rule would adjust the
fees for schools seeking to admit F or M
students; adjust the fees paid by
individual F, M or ] nonimmigrants;
implement mandatory review of fees
collected by SEVP; set the fee for
submitting a school certification
petition at $1700, plus $655 for each
site; set the fee for each F or M student
at $200; for most J exchange visitors at
$180; and for exchange visitors seeking
admission as au pairs, camp counselors,
and summer work/travel program
participants at $35. DHS proposes to
mabke this rule effective at the beginning
of fiscal year 2009, on October 1, 2008.
DHS proposes also to establish
oversight and recertification of schools
for attendance by F or M students. The
proposed rule would establish
procedures for schools to submit their
recertification petitions, add a provision
allowing a school to voluntarily
withdraw from its certification, and
clarify procedures for school operation

with regard to F or M students during
recertification and following a denial of
recertification or a withdrawal of
certification. Further, the proposed rule
would remove obsolete provisions used
prior to implementation of the Student
and Exchange Visitor Information
System (SEVIS), a Web-enabled
database that provides current
information on F, M and ]
nonimmigrants in the United States.

DATES: Comments must be submitted on
or before June 20, 2008.

ADDRESSES: You may submit comments,
which must be identified by DHS docket
number ICEB-2008—-0004, using one of
the following methods:

Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Office of Policy, U.S.
Immigration and Customs Enforcement,
U.S. Department of Homeland Security,
4251 St., NW., Room 7257, Washington,
DC 20536.

Hand Delivery/Courier: The address
for sending comments by hand delivery
or courier is the same as that for
submitting comments by mail. Contact
telephone number is (202) 514-8693.

Facsimile: Comments may be
submitted by facsimile at (866) 466—
5370.

FOR FURTHER INFORMATION CONTACT:
Louis Farrell, Director, Student and
Exchange Visitor Program; U.S.
Immigration and Customs Enforcement,
Department of Homeland Security;
Chester Arthur Building, 425 I St., NW.,
Suite 6034, Washington, DC 20536;
telephone number (202) 305-2346. This
is not a toll-free number. Program
information can be found at http://
www.ice.gov/sevis/.
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CBP
CEU
CFO
DHS

Activity-based Costing

U.S. Customs and Border Protection

Compliance Enforcement Unit

Chief Financial Officer

Department of Homeland Security

DOS Department of State

DSO Designated school official

EBSVERA Enhanced Border Security and
Visa Entry Reform Act of 2002, Public
Law 107-173; May 14, 2002

FASAB Federal Accounting Standards
Advisory Board

HSPD-2 Homeland Security Presidential
Directive—2

ICE U.S. Immigration and Customs
Enforcement

IIRIRA Illegal Immigration Reform and
Immigrant Responsibility Act of 1996
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INA Immigration and Nationality Act of
1952

INS Immigration and Naturalization Service

IRM Information Resources Management

IT information technology

NAICS North American Industry
Classification System

NOIW Notice of Intent to Withdraw

OMB Office of Management and Budget

PDSO Principal designated school official

RFA Regulatory Flexibility Act

RFE Request for evidence

SBA Small Business Administration

SCB School Certification Branch

SEVIS Student and Exchange Visitor
Information System

SEVP Student and Exchange Visitor
Program

SFFAS FASAB Statement of Federal
Financial Accounting Standard No 4:
Managerial Cost Accounting Concepts
and Standards for the Federal
Government

SSA  Social Security Administration

UMRA Unfunded Mandates Reform Act of
1995

USCIS U.S. Citizenship and Immigration
Services

I. Public Participation

Interested persons are invited to
comment on this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. DHS invites comments
related to the potential economic,
environmental, or Federalism effects
that might result from this proposed
rule. Comments that will most assist
DHS will reference a specific portion of
this proposed rule and preamble by the
identification number at the heading of
the specific section being addressed.
The reason for any recommended
change should be explained. Data,
information, and the authority that
supports the recommended change
should be included.

DHS has entered into the docket for
this rulemaking the SEVP Fee Study,
and Initial Regulatory Flexibility Act
Analysis: Impact on Small Schools of
the Change in Fees for Certification and
Institution of Recertification by the
Student and Exchange Visitor Program.

DHS welcomes comments on the
information and analyses in these
supporting documents. The budget
methodology software used in
computing the SEVIS fees is a
commercial product licensed to SEVP,
which may be accessed on-site by
appointment by calling (202) 305-2346.

Instructions: All submissions received
must include the agency name and
Department of Homeland Security
Docket No. ICEB-2008-0004. All
comments received (including any
personal information provided) will be
posted without change to http://
www.regulations.gov. See ADDRESSES,
above, for methods to submit comments.

Mailed submissions may be paper, disk,
or CD-ROM.

Comments may be viewed online at
http://www.regulations.gov, or in person
at U.S. Immigration and Customs
Enforcement, Department of Homeland
Security, 425 I St.,, NW., Room 7257,
Washington, DC 20536, by appointment.

II. Background

A. Student and Exchange Visitor
Program Legal Authority and
Requirements

Under section 101(a)(15)(F)(i) of the
Immigration and Nationality Act of
1952, as amended (INA), 8 U.S.C.
1101(a)(15)(F)(i), a foreign student may
be admitted into the United States in
nonimmigrant status to attend an
academic or language training school (F
visa). Under section 101(a)(15)(M)(i) of
the INA, 8 U.S.C. 1101(a)(15)(M)(i), a
foreign student may be admitted into
the United States in nonimmigrant
status to attend a vocational education
school (M visa). An F or M student may
enroll in a particular school only if the
Secretary of Homeland Security has
certified the school for the attendance of
F or M students. Under section
101(a)(15)(j) of the INA, 8 U.S.C.
1101(a)(15)(j), a foreign citizen may be
admitted into the United States in
nonimmigrant status as an exchange
visitor (J visa) in an exchange program
sponsored by the Department of State
(DOS).

Section 641 of the Illegal Immigration
Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), Public Law 104—
208, Div. G, 110 Stat. 3009-546
(September 30, 1996), authorized the
creation of a program to collect current
and ongoing information provided by
schools and exchange visitor programs
regarding F, M, or ] nonimmigrants
during the course of their stay in the
United States, using electronic reporting
technology to the fullest extent
practicable. IIRIRA further authorized
DHS to certify schools participating in
F or M student enrollment.

The Uniting and Strengthening
America by Providing Appropriate
Tools Required to Intercept and
Obstruct Terrorism Act of 2001, Public
Law 107-56, 115 Stat. 272 (October 26,
2001), provided that alien date of entry
and port of entry information be
collected. On October 30, 2001, the
President issued Homeland Security
Presidential Directive No. 2 (HSPD-2)
requiring DHS to conduct periodic,
ongoing recertification of all schools
certified to accept F or M students. 37
Weekly Comp. Pres. Docs. 1570, 1571—
72 (October 29, 2001).

The Enhanced Border Security and
Visa Entry Reform Act of 2002
(EBSVERA), Public Law 107-173, 116
Stat. 543 (May 14, 2002), 8 U.S.C. 1762,
provided for DHS to recertify all schools
approved for attendance by F or M
students within two years of enactment.
Further, EBSVERA provided that DHS
conduct an additional recertification of
these schools every two years thereafter.
Data collection requirements for SEVP
certification, oversight and
recertification of schools authorized to
enroll F or M students are not specified
in legislation, but are enumerated by
regulation. 8 CFR 214.3, 214.4.

This proposed rule would amend
DHS regulations governing certification,
oversight and recertification of schools
by SEVP for attendance by F or M
students. The proposed rule would
establish procedures for schools to
submit their recertification petitions,
add a provision allowing a school to
voluntarily withdraw from its
certification, clarify procedures for
school operation with regard to F or M
students during recertification and
following a withdrawal of certification,
and remove obsolete provisions used
prior to implementation of SEVIS. The
proposed rule would adjust the SEVP
certification fee and student application
fee (I-901 SEVIS fee) to reflect existing
operating costs, program requirements,
and planned enhancements.

B. Student and Exchange Visitor
Information System

SEVP administers SEVIS, a Web-
based data entry, collection and
reporting system. SEVIS provides
authorized users access to reliable
information on F, M and |
nonimmigrants, and their dependents.
DHS, DOS, and other government
agencies, as well as SEVP-certified
schools and DOS-designated exchange
visitor programs, use SEVIS data.

Awareness of the information flow for
F and M students is critical to
understanding the use of SEVIS. A
nonimmigrant must apply to an SEVP-
certified school and be accepted for
enrollment. From the information
provided by the nonimmigrant, the
school enters student information into
SEVIS and issues a Form I-20,
Certificate of Eligibility for
Nonimmigrant Student Status. The
nonimmigrant must submit an approved
Form I-20 when applying for an F or M
visa.

Similarly, a nonimmigrant must apply
to a DOS-designated exchange visitor
program and be accepted for enrollment
as a basis for applying for a J exchange
visitor visa. From the information
provided by the nonimmigrant, the
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exchange visitor program enters
exchange visitor information into SEVIS
and issues a Form DS-2019, Certificate
of Eligibility for Exchange Visitor (J-1)
Status. The nonimmigrant must submit
an approved Form DS-2019 when
applying for a J visa.

U.S. Customs and Border Protection
(CBP) inspectors will enter data into
DHS systems related to the F, M or J
admission to the United States. These
systems interface with SEVIS, providing
SEVP with these data.

Certified schools and exchange visitor
programs update information on their
approved F, M and ] nonimmigrants
after the nonimmigrants’ admission and
during their stay in the United States.

The SEVIS database enables DHS and
DOS to efficiently administer their
approval (i.e., certification and
designation, respectively) and oversight
processes of schools and programs
wishing to benefit from enrolling
nonimmigrants. SEVIS assists law
enforcement agencies in tracking and
monitoring F, M and ] nonimmigrant
status and apprehending violators
before they can potentially endanger the
national security of the United States.
SEVIS assists government benefit and
service providers to better serve their F,
M and J nonimmigrant applicants.
Finally, SEVIS enables schools and
exchange visitor programs to
instantaneously transmit electronic
information and changes in required
information on F, M and |
nonimmigrants to U.S. Immigration and
Customs Enforcement (ICE) and DOS
throughout their stay in the United
States. These include required
notifications, reports, and updates to
personal data.

SEVIS data are used continually to
qualify individuals applying for F, M
and J status and to facilitate port of
entry screening by CBP; to process
benefit applications; to monitor
nonimmigrant status maintenance; and,
as needed, to facilitate timely removal.

C. Development of SEVP

On July 1, 2002, selected schools that
had been previously approved to enroll
F and M students began to receive
preliminary certification in SEVIS. After
September 25, 2002, all schools became
eligible to petition for certification in
SEVIS. By February 15, 2003, schools
were required to be certified in SEVIS
in order to be authorized to issue initial
Forms I-20. As of August 1, 2003,
schools and exchange visitor programs
were required to enter all F, M and J
nonimmigrant data into SEVIS.

As of February 1, 2008, SEVIS
contained 1,016,029 active records on F,
M, and ] students and exchange visitor.

More than 9,000 schools are currently
SEVP-certified; more than 1,400
exchange visitor programs are DOS-
designated.

SEVP levies two fees to recoup the
cost of DHS and DOS program
operations and services, as well as to
maintain and enhance SEVIS. The fees
include: The I-901 SEVIS fee for the
registration of student and exchange
visitor information in SEVIS, and the
Certification Fee for schools and school
systems to accept nonimmigrant
students participating in the F and M
visa programs.

On July 1, 2004, DHS promulgated a
final rule that required the collection of
information relating to F, M and J
nonimmigrants and providing for the
collection of the required fee to defray
cost. 69 FR 39814. That rule provided
for the collection of a fee to be paid by
foreign citizens seeking nonimmigrant
status as F or M students or J exchange
visitors.

HSPD-2 requires DHS to conduct
ongoing oversight and periodic
recertification of all schools certified to
accept F and/or M students. On
September 25, 2002, the Department of
Justice published an interim rule that
implemented the certification process
for schools to receive authorization to
enroll F or M nonimmigrant students in
SEVIS, including the fees charged for
this service and the accompanying site
visit. 67 FR 60107. This certification
process includes an ongoing
commitment by schools to maintain
current and accurate records in SEVIS
on their F and M students, as well as on
their own operations.

Congress required DHS to recertify all
schools approved for attendance by F or
M students within two years of the
passage of EBSVERA. EBSVERA section
502(a), 8 U.S.C. 1762(a). Congress also
required that schools be recertified
every two years to confirm that the
schools remain eligible for certification
and are in compliance with
recordkeeping, retention and reporting
requirements.

Funding for recertification will be
provided by a portion of the I-901
SEVIS fee levied on F and M students.

In establishing the recertification
process, SEVP conducted a detailed
business process analysis to document
the recertification business process;
developed standard operating processes
for recertification; developed cycle time
measurements of the proposed
processes; and estimated the level of
effort required to conduct compliance
reviews of certified schools. Based on
this analysis, SEVP developed the
projected cost for recertification.

III. Adjustment of SEVP Fees

A. Rationale for New Fee Schedule

The proposed amended fees are
driven by two factors: The need to
comply with statutory and regulatory
requirements that SEVP review its fee
structure every two years to ensure that
the cost of the services that are provided
are fully captured by fees assessed on
those receiving the services; and the
need to enhance SEVP capability to
achieve its legislative goals to support
national security and counter
immigration fraud through the
development and implementation of
critical system and programmatic
enhancements.

This proposed rule would establish a
fee structure that incorporates the added
cost of school recertification into the I-
901 SEVIS fee that is paid by applicants
for F and M status, allowing SEVP to
capture the entire cost for activities
related to recertification. The proposed
rule would allow SEVP to fully fund
activities and institute critical near-term
program and system enhancements in a
manner that fairly allocates cost and
acknowledges defined performance
goals.

B. SEVP Funding Authority

The Secretary is authorized to collect
fees for SEVP from prospective F and M
students and J exchange visitors. IIRIRA
section 641(e)(1), as amended, 8 U.S.C.
1372(e)(1). Fees for specific classes of
aliens were statutorily limited, but the
Secretary was authorized to revise those
fees. IIRIRA section 641(e)(4)(A), (g)(2),
as amended, 8 U.S.C. 1372(e)(4)(A),
(g)(2). These fees are deposited as
offsetting receipts into the Immigration
Examinations Fee Account and are
available to the Secretary until
expended for the purposes of the
program. IIRIRA section 641(e)(4)(B), 8
U.S.C. 1372(e)(4)(B).

The Immigration Examination Fee
Account, under INA section 286(m), 8
U.S.C. 1356(m), provides that the
Secretary may collect fees at a level that
would ensure recovery of the full costs
of providing adjudication services,
including the costs of providing similar
services without charge to asylum
applicants and certain other immigrants:

Notwithstanding any other provisions of
law, all adjudication fees as are designated by
the [Secretary] in regulations shall be
deposited as offsetting receipts into a
separate account entitled “Immigration
Examinations Fee Account” in the Treasury
of the United States, * * *: Provided further,
That fees for providing adjudication and
naturalization services may be set at a level
that will ensure recovery of the full costs of
providing all such services, including the
costs of similar services provided without
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charge to asylum applicants or other
immigrants. Such fees may also be set at a
level that will recover any additional costs
associated with the administration of the fees
collected.

Under this authority, user fees are
employed, not only for the benefit of the
payer of the fee and any collateral
benefit resulting to the public, but also
provide a benefit to certain others,
particularly asylum applicants and
refugees and others whose fees are
waived. The fees proposed in this rule
would not fund any support for asylum
applicants or refugees, but would
support specific sets of reduced fee and
fee-exempt exchange visitors.

The Secretary is required to certify
schools for participation in SEVIS and
authorization to enroll F and M
students. INA section 101(a)(15)(F)(i),
(M)(i), 8 U.S.C. 1101(a)(15)(F)({), (M)(i).
The Secretary charges a fee for this
adjudication and approval under the
Immigration Examinations Fee Account.
INA section 286(m), 8 U.S.C. 1356(m).

The Secretary is also required to
review and recertify schools biennially.
EBSVERA section 502(a), 8 U.S.C.
1762(a). The Secretary must charge a fee
for this service under the Immigration
Examinations Fee Account. INA section
286(m), 8 U.S.C. 1356(m). The Secretary
would recover the costs of
recertification in this proposed rule
from the students who are benefited by
the recertification.

In developing fees and fee rules, DHS
looks to a range of governmental
accounting provisions. The Office of
Management and Budget (OMB)
Circular A-25, User Charges (revised),
section 6, 58 FR 38142 (July 15, 1993)
defines “full cost” to include all direct
and indirect cost to any part of the
Federal government for providing a
good, resource, or service. These costs
include, but are not limited to, an
appropriate share of: direct and indirect
personnel cost; physical overhead;
consulting and other indirect cost;
management and supervisory cost;
enforcement; information collection and
research; and establishment of standards
and regulation, including any required
environmental impact statements.

OMB Circular A-11, Preparation,
Submission and Execution of the
Budget, section 31.12, July 2, 2007,
directs agencies to develop user charge
estimates based on the full cost recovery
policy set forth in OMB Circular A-25,
User Charges (budget formulation and
execution policy regarding user fees).

The Federal Accounting Standards
Advisory Board (FASAB) Statement of
Federal Financial Accounting Standards
(SFFAS) No. 4: Managerial Cost
Accounting Concepts and Standards for

the Federal Government, July 31, 1995,
provides the standards regarding
managerial cost accounting and full
cost. SFFAS No. 4 defines “full cost” to
include “direct and indirect costs that
contribute to the output, regardless of
funding sources.” FASAB identifies
various classifications of cost to be
included and recommends various
methods of cost assignment to identify
full cost. Activity-based costing (ABC) is
highlighted as a costing methodology
useful to determine full cost within an
agency.

The Chief Financial Officers Act of
1990, 31 U.S.C. 901-903, requires each
agency’s Chief Financial Officer (CFO)
to “review, on a biennial basis, the fees,
royalties, rents and other charges
imposed by the agency for services and
things of value it provides, and make
recommendations on revising those
charges to reflect cost incurred by it in
providing those services and things of
value.” 31 U.S.C. 902(a)(8).

This proposed rule reflects the
recommendations made by the CFO.
This proposed rule proposes increased
funding that supports new initiatives
critical to improving homeland security;
funds operations to comply with
statutory requirements to implement
school recertification, and reflects the
implementation of specific cost
allocation methods to segment program
cost to the appropriate fee, either F and
M students or schools, to ensure
compliance with the legal framework for
fee setting.

C. SEVP Baseline Costs and Fees

SEVP certifies schools to enroll F and
M students; administers, maintains, and
develops SEVIS; collects fees from F
and M students, ] exchange visitors, and
schools; adjudicates certification
appeals; and provides overall guidance
to schools regarding program enrollment
and compliance, as well as the use of
SEVIS. These activities are funded
solely through the collection of fees.

The I-901 SEVIS fee, collected from
students and exchange visitors, funds:
the operation of SEVP; the cost of
administering, maintaining, and
developing SEVIS; the cost of school
recertification; and all activities related
to individual and organizational
compliance issues within the
jurisdiction of SEVP. Individual and
organizational compliance includes
funding the cost of investigations of
compliance issues related to schools
participating in SEVP and exchange
visitor programs, as well as F, M, or ]
nonimmigrants where potential threats
to national security are identified,
where immigration violation or fraud is
suspected, or both.

The Certification Fee is paid by
schools that petition for the authority to
issue Forms I-20 to prospective
nonimmigrant students for the purpose
of enrolling them in F or M visa status.
These monies fund the base internal
cost for SEVP to process and adjudicate
the initial school certification petition
(Form I-17, Petition for Approval of
School for Attendance by Nonimmigrant
Student).

SEVP expects to receive and Congress
has approved expenditure for $56.2
million in student and certification fees
in FY 2008. Budget of the United States,
FY2008, Appendix: Detailed Budget
Estimates, at 459 (2007); Pub. L. 110—
161, Div. E, 121 Stat. 1844 (2007). SEVP
has requested $119.58 million in
expenditure authority for FY 2009.
Budget of the United States, FY2009,
Appendix: Detailed Budget Estimates, at
490 (2008).

The I-901 SEVIS fee and school
certification fee were initially set when
they were established in 2002 and have
not been adjusted since that time.

D. Methodology

SEVP captured and allocated cost
utilizing an ABC approach to define full
cost, outline the sources of SEVP cost
and define the fees. The ABC approach
also provides detailed information on
the cost and activities allocated to each
fee.

1. Activity-Based Costing Approach

SEVP used BusinessObjects Metify
ABM Solo Edition, version 3.0.1, build
1277, ABC modeling software to
determine the full cost associated with
updating and maintaining SEVIS to
collect and maintain information on F,
M, and ] nonimmigrants; certifying
schools; overseeing school compliance;
recertifying schools; adjudicating
appeals; investigating suspected
violations of immigration law and other
potential threats to national security by
F, M, or ] nonimmigrants; providing
outreach and education to users; and
performing regulatory and policy
analysis. The model was also used to
identify management and overhead cost
associated with the program.

ABC is a business management
methodology that relates inputs (cost)
and outputs (products and services) by
quantifying how work is performed in
an organization (activities). The ABC
methodology provides a way for fee-
funded organizations to trace the cost of
the provided services and to calculate
an appropriate fee for the service, based
on the cost of activities that are
associated with the services for which
the fee is levied.
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Using the ABC methodology, SEVP
identified and defined the activities
needed to support SEVP functions, to
include those of current and future
initiatives; captured the full resource
cost and apportioned it to the
appropriate activity; and assigned the
cost to the appropriate fee category,
based on the nature of the activity.

SEVP used an independent contractor
and commercially available ABC
software to compute the fees. The
structure of the software was tailored to
SEVP needs for continual and real-time
fee review and cost management.

2. Full Cost

A critical element in building the
ABC model for SEVP was to identify the
sources and cost for all elements of the
program. Legislative and regulatory
guidance requires that the SEVP fees
recoup the full cost of providing its
resources and services, including, but
not limited to, an appropriate share of:
direct and indirect personnel cost,
including salaries and fringe benefits,
such as medical insurance and
retirement; retirement cost, including all
(funded or unfunded) accrued cost not
covered by employee contributions, as

specified in OMB Circular A—11;
overhead, consulting, and other indirect
cost, including material and supply
cost, utilities, insurance, travel, as well
as rents or imputed rents on land,
buildings, and equipment; management
and supervisory cost; and cost of
enforcement, collection, research,
establishment of standards, and
regulation.

To the extent applicable, SEVP used
the cost accounting concepts and
standards recommended in the FASAB
‘“Statement of Financial Accounting
Standards Number 4, Managerial Cost
Accounting Concepts and Standards for
the Federal Government’ (1996).
FASAB Standard Number 4 sets the
following five standards as fundamental
elements of managerial cost accounting:
accumulate and report cost of activities
on a regular basis for management
information purposes; define
responsibility segments and report the
cost of each segment’s outputs; report
the full cost of outputs (full cost
includes resources that directly or
indirectly contribute to the output and
supporting services within the entity
and from other entities); include full-

cost, inter-entity cost, significant and
material items provided by all Federal
entities; and use appropriate costing
methodologies to accumulate and assign
cost to output.

3. Cost Basis for SEVP Fees Based on
Current Services

The FY 2009 budget provides the cost
basis for the fees. The FY 2009 budget
reflects the required revenue to sustain
current initiatives and to fund program
enhancements: the implementation of
SEVIS II, enhanced enforcement
capability, the expansion of school
liaison activity, and recertification.

Determining the projected cost for the
current efforts involved routine U.S.
budget projection methodology. The
U.S. budget establishes the current
services of the program and projects the
mandatory and inflation-based
adjustments necessary to maintain
current services. The budget adjusts the
current services to include
enhancements to reflect program policy
decisions. Table 1 reflects the fiscal year
2007 final budget, the FY 2008
President’s request, and the FY 2009
program budget.

TABLE 1.—STUDENT AND EXCHANGE VISITOR PROGRAM SUMMARY OF REQUIREMENTS BY ORGANIZATION AND PROGRAM

CATEGORY
[Dollars in thousands]
- 2007 spend 2008 spend 2009 spend 2008—-2009
Organization plan plan plan change
SEVP ManagEemMENT .....c.eoiiiiiiiiiiie ettt et 6,785 2,586 8,639 6,053
School Certification BranCh ..........cccccoviriiriiieniiieeseee e 1,320 1,519 3,330 1,811
Information Technology Branch ..o e 1,060 1,194 1,276 82
SEVP Liaison Branch ................ 365 684 4,737 4,053
Policy Branch ................... 251 618 647 29
Mission Support Branch 480 667 757 90
Office of the Principal Legal AdVISOr .........ccoociiiiiiiieiiiereeee e 113 157 176 19
TOAI e e e e 10,374 7,425 19,562 12,137
Contractors 7,991 12,954 9,063 (3,891)
Program Expenses
CEU e et 12,256 12,682 44,597 31,915
SEVIS 11 e nnes | eesreeeenrn e e | eeeesre e 25,100 25,100
Office of the Chief Information Officer . 2,003 2,162 2,465 303
SEVIS (IRM) .ooiiiiieeeeeeeeeee 17,683 16,235 13,593 (2,642)
DOS ..o 509 470 511 41
SEVIS Security ......cccccvveenenne. 672 698 500 (198)
Department of the Treasury ........cccccceeiiiiiiiiiiee e 2,857 3,526 3,689 163
Total, SEVP ..o 54,345 56,153 119,580 63,427
Carry-forward
SEVIS 1l ettt nnes | eeeesteneenee e 12,500 | oo (12,500)
CEU et nnes | eeresre e 5,600 | .ooceerririierineene (5,600)
Total Carry-FOrWard ........coooieiieee et erees | eeeeeeseeeneeeseeens 18,100 | wooviieeeieeeeen (18,100)
Total, SEVP ..o e 54,345 74,253 119,580 45,327
Full Time Equivalent Personnel ... 121 135 274 139
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The program budget funds are
expended to support personnel costs,
required travel to support the program,

and for other objects, which are
reflected in Table 2.

TABLE 2.—STUDENT AND EXCHANGE VISITOR PROGRAM SUMMARY OF REQUIREMENTS BY PROGRAM AND OBJECT CLASS

[Dollars in thousands]

2007 2008 2009
Object classes End of Year President’s President’s re- 2@&‘%’29
budget budget quest

Total Full-Time Equivalent personnel compensation ...........cccccevceeeeiieeenieenn. 7,239 7,479 24,239 16,760
Other personnel compensation 81 84 254 170
Benefits .......ccooiiiiiiiine, 3,511 3,628 7,841 4,213
TTFAVEI ettt 448 463 1,437 974
Transportation of materiel ... 10 10 17 7
General Services Administration rent ... 10 10 17 7
Other rent .......ooooiieiiiiee e 235 243 406 163
Communications, rent & misc. charges ... 609 629 1,084 455
Advisory & ASSIStANCE SEIVICES .......cccoiiiiiiiiiiieiiieie ettt 7,468 7,763 13,958 6,195
OthEr SEIVICES ....oouiiiiiiiie et 7,471 7,719 10,623 2,904
Purchase from Government Accounts ........ 509 526 907 381
Operations & maintenance of equipment ... 16,460 17,006 20,116 4,110
Supplies & Materials ........cccvcervenirieenennn. 645 667 1,150 483
Equipment .................. 9,438 9,751 37,098 29,347
Land & SEIUCIUIES .....oooiiiiiieiie ettt ettt et 215 222 383 161

Total, SEVP ..o 54,349 56,200 119,530 66,380
Full Time equivalents .........cccooiiiiiiiie e 121 135 261 126

4. Enhancements

In developing this proposed rule,
SEVP reviewed its recent costs and
conducted a comprehensive feasibility
study that identified goals for services
and projected future workload analyses,
allocating costs to specific services.
Specifically, the increased fees
described in this proposed rule would
fund: development of SEVIS II, the next
generation of critical systems
infrastructure; acquisition of additional
Compliance Enforcement Unit (CEU)
personnel; implementation of
recertification and improved oversight;
and additions to outreach and liaison
activities with the academic
community.

a. SEVISII

SEVIS became fully operational in
February of 2003. It is a Web-enabled
database that gives schools and program
sponsors the capability to transmit
information and event notifications
about F, M and ] nonimmigrants
electronically to DHS and DOS
throughout their nonimmigrant stay in
the United States.

Today, SEVIS has evolved well
beyond its original, limited purpose as
a tracking tool. SEVIS is a critical
national security component, a primary
resource for conducting
counterterrorism and/or
counterintelligence threat analysis by
the law enforcement and intelligence
communities. These national security

attributes were not fully envisioned or
initially developed into the original
design of SEVIS. Two primary law
enforcement/intelligence users of SEVIS
are the Foreign Terrorist Tracking Task
Force and the CEU.

These new demands, along with
ongoing concerns of the school and
exchange visitor sponsor communities,
have been accommodated by the
creation of software updates and
enhancements. The number of system
revisions that were made total in the
thousands. While SEVIS has adapted
through upgrades and patches, SEVIS
end-users still face limitations in
searching, sorting, and exporting data,
as well as in producing needed
management reports. Data integrity
concerns (due to time lags, system
constraints, and/or system design
limitations) continue to impact all
SEVIS users.

SEVP began a comprehensive
feasibility study in January 2007 to
determine and compare the viability of
two options: to continue with SEVIS as
it is currently, relying on upgrades; or,
to develop a next generation system.
Through intensive discussion with
stakeholders, this study identified
vulnerabilities of the existing SEVIS
database and, additionally, identified
the need to shift the focus from the
original intent of SEVIS to simply track
documents to the more useful tracking
of individuals. Tracking individuals
presents a paradigm shift, both in the
focus and use of SEVIS. Stakeholders

indicated that the current design
infrastructure creates a high probability
of an individual having numerous
distinct and unassociated records
within the system, making it almost
impossible to comprehensively track all
activities associated with a single
individual.

Stakeholders stated that the current
SEVIS configuration presented national
security vulnerabilities that could not be
eliminated by simply altering or
upgrading the current system and
echoed the need for a new system.
SEVIS II, the next generation of
software, is necessary to more
adequately perform and sustain
mission-critical functions that evolved
in the use of SEVIS, but for which the
system was not designed.

Building on the guidance provided by
the feasibility study, detailed
requirements working sessions were
conducted with both external (i.e.,
schools and programs) and internal (i.e.,
Federal law enforcement and
intelligence communities) stakeholders.
The purpose of these working sessions
was to gain more precision and detail
for SEVIS II that would: convert from a
system that is centered on paper forms
to a real-time, automated system that is
person-centric, incorporating electronic
forms (i.e., e-forms); greatly enhance the
ability to search the system, increase
efficiency, and decrease risk of user
error; employ the Fingerprint
Identification Number as the biometric
identifier to accurately and rapidly
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match records to specific aliens (i.e.,
one alien, one record); and use the
current DHS enterprise architecture
structure to create a system that
integrates well with existing systems
throughout the government and that is
open, flexible, and scalable. Such
interoperability with other government
systems would better provide critical,
real-time national security information
and enhance the capability beyond that
of SEVIS I to determine changes of
academic majors and identify academic
courses that are of national security
interest.

While the mission for each
stakeholder group varies, the
participants of the SEVIS II functional
workshops agreed unanimously in the
prioritization of design elements,
including development of the unique
identifier to make student lifecycle
information readily accessible by
searching under a single identification.
Additionally, U.S. Citizenship and
Immigration Service’s (USCIS’s)
Enumeration Service would increase the
capability to share SEVIS data and
improve analytical capabilities
throughout the immigration and law
enforcement community. Event driven
workflow would reduce the probability
that students and exchange visitors who
are associated with ““at risk” activities
would be overlooked, and would
enhance the current SEVIS I capability
to determine when changes of academic
majors might be of national security
interest. Data management would
provide the ability for end-users to
extract required information from a
single source. Finally, the use of
electronic forms would create real-time
availability for all specified roles and
permissions, reducing the potential for
nonimmigrants to perpetrate fraudulent
activity.

The proposed system, planned for
implementation in FY2009, would
greatly enhance the capability of DHS to
identify and reduce national security
threats; reduce the possibility for errors
or abuses of status by prospective and
approved F, M and ] nonimmigrants, as
well as their schools and programs; and
better provide updated, correct, real-
time information to academic, law
enforcement, and other government
users. SEVIS II would be the main
repository of record.

SEVP projects that the cost for
developing and deploying SEVIS II
would be $40.9 million. SEVP would
incur $15.3 million of that cost in FY
2007 and FY 2008. To complete the
systems development and to transition
and migrate data from SEVIS I to SEVIS
11, SEVP would need $25.6 million in
FY 2009.

b. Additional CEU Personnel

SEVP and SEVIS were initiated in the
post-9/11 era, when the necessity for a
fully functioning monitoring system was
made apparent by the identification of
many of the involved terrorists with
misuse or abuse of nonimmigrant status.
The immigration system was again
challenged five years later, when eleven
Egyptian students scheduled to attend a
summer program, failed to report to the
school under which they were admitted.
Fortunately, in this instance, nothing
developed from subsequent
investigation to indicate that a terrorist
attack had been intended. However, had
the intent been to create a national
threat, the availability of SEVIS, the
training of the respective school
officials, and the involvement of CEU
personnel worked to reasonably ensure
that such a threat would not have
succeeded. All eleven of these
nonimmigrants were located within
days of their failure to properly report
and detained. A dedicated compliance
enforcement program that includes
criminal investigative efforts has been
and continues to be employed to ensure
the success of SEVP.

The CEU is able to investigate only
the highest priority leads identified by
analysis of SEVIS data at present.
Additional CEU personnel would be
used to investigate administrative and
criminal violations related to individual
students and SEVP-certified schools. To
the extent that adequate resources are
allocated and employed for this
purpose, increased CEU staffing levels
would reduce the vulnerability of the
United States to future terrorist attacks
and the exploitation of the student and
exchange visitor programs.

Compliance enforcement program and
criminal investigative efforts are helping
to ensure the success of SEVP. The goal
of ICE compliance efforts is to achieve
100% compliance with F, M, and ]
nonimmigrant regulations, to ensure
that the institutions responsible for
participating in these programs are in
compliance, and to prohibit any abuse
of SEVIS for criminal purposes. By
ensuring the integrity of SEVIS through
consistent and expanded enforcement
efforts, the viability of the F, M, and J
student and exchange visitor programs
within the United States would be
maintained.

The current number of enforcement
positions funded by SEVP fees is
inadequate. Accordingly, ICE does not
have the needed personnel to resolve all
of the national security priority leads
generated in SEVIS that the CEU refers
to its field offices. ICE does not receive
appropriated funds for these purposes

and has utilized I-901 SEVIS fees for
these costs. The number of additional
positions required to conduct SEVP
enforcement was calculated using data
gathered from compliance enforcement
statistics from June 2003, to the present.
The resource projection took into
account the average time required to
complete a compliance investigation
and the average number of priority leads
referred to ICE field offices annually.
The cases used for these projections
include administrative investigations of
F, M and J status violators, as well as
criminal investigations into individuals
and organizations that have sought to
exploit SEVIS for illicit purposes.

ICE resource projections indicate the
need to hire additional Special Agents
to conduct these investigations. ICE has
determined that 121 special agents are
required. Based on established
workforce management ratios,
additional Supervisory Special Agents,
Investigative Assistants, Intelligence
Research Specialists, and Program
Managers are also required to support
the additional Special Agent positions.
CEU collects detailed data during the
course of investigations that capture the
amount of time needed and personnel
utilized when pursuing an SEVP-related
investigation. CEU also collects data on
each type of investigation. Using the
historical data for SEVP-related
investigations, CEU projected the need
for 155 new positions, including
logistical support, as follows: 75
additional special agents to investigate
potential SEVP student and exchange
visitor violators; 46 special agents to
conduct criminal investigations of
schools and programs; 10 supervisory
special agents in the field; 10
investigative assistants and 10
intelligence research specialists to
support field investigations; and 4
special agent program managers for
headquarters.

c. Recertification

The EBSVERA provided that DHS
conduct a recertification of SEVP-
certified schools every two years. SEVP
recertification is a review of a school
previously SEVP-certified to affirm that
the school remains eligible and is
complying with regulatory
recordkeeping, retention, reporting and
other requirements. The purpose, focus,
and process of recertification are
addressed in section IV of this proposed
rule.

The cost of recertification is
incorporated in the I-901 SEVIS fee. To
project the cost for recertification in FY
2009 and FY 2010, SEVP conducted a
bottom-up analysis using cycle time and
business process analysis. It forecast
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assumptions to project the total
workload capacity needed for
recertification and the resulting resource
requirements.

d. School Liaison Activity

School liaison positions, originally
proposed in the initial fee rule in 2004,
were not developed. SEVP did not
designate specific, co-located staff for
this function but has instead relied
upon its headquarters staff to conduct
an aggressive outreach program,
coupled with targeted training
opportunities, to inform and educate its
stakeholders. This approach can be
credited for the high degree of
compliance that was achieved by the
schools that were randomly selected to
participate in the data validation study
conducted by SEVP in 2006. That study
was recently given national acclaim by
DHS as a benchmark for providing
customer service.

In 2005-06, the Department of
Education listed 4,216 schools of higher
education as eligible to issue diplomas
to students. By 2005, 86% or 3,657 of
these schools were also SEVP-certified.
As market saturation is reached in this

category, new petitioners for SEVP
certification are typically small schools.
Since 2005, 80% of new petitions for
SEVP certification were from schools
that meet the Small Business
Administration (SBA) definition of
“small business”. Such schools often
enroll fewer F and/or M students.
Consequently, school officials at such
schools often have fewer training
resources and opportunities to practice
SEVIS skills and knowledge.

Moving forward in its planning for
recertification and out-of-cycle reviews,
SEVP is committed to assuring that
those schools which apply for
certification are given the resources and
tools to remain compliant. Should out-
of-cycle and recertification reviews
reveal anomalies in either student or
school records, SEVP would identify
solutions and work with the affected
schools to enhance their knowledge of
SEVP regulations and their ability to
work within the SEVIS environment.

An expanded liaison function would
give SEVP the resources to continue
providing stakeholders with high caliber
information and educational materials,
plus opportunities to enhance ongoing

and future initiatives, such as
recertification and the implementation
of SEVIS II. Increased resources would
be used, specifically, to work with those
SEVP-certified schools that are
identified during out-of-cycle reviews
with reporting anomalies. Training and
increased oversight, targeted to ensure
the school’s compliance and continued
certification, would foster SEVP-school
liaison and promote interaction.

The projected cost for expanding
school liaison activity is equivalent to
adding 64 new personnel positions.

E. Summary of the Full Cost Information
for FY 2009

The total cost projection for FY 2009
is $119,580,000. Table 3 sets out the
projected current services for SEVP and
supporting CEU personnel in FY 2009
($56.9 million). These costs are direct
extensions of the FY 2007 costs that are
supported by the current fees. Table 3
also summarizes the enhancements for
SEVIS 11, additional CEU law
enforcement and supporting personnel,
the recertification process, and school
liaison activities.

TABLE 3.—FY 2009 SEVP COST BY INITIATIVE

Program cost by initiative

FY 2009 budgeted
cost (millions)

Program Base:

SEVP (current operational IBVEI) ...........ooiuiiiiiiie ettt st ettt e e bt e st e et e e s bt e bt e eabe e bt e eabeeebeeenbeenneeeaneennnas

CEU (current operational level)

Subtotal

Enhancements:
SEVIS I
Additional CEU Personnel ...
Recertification
School Liaison

Subtotal

$35.23
21.67

56.90

25.60
26.78
3.24
7.06

62.68

119.58

1. Fee Allocation

The purpose of the ABC methodology
is to be able trace cost to organizational
elements, as well as to be able to
identify all cost components associated
with the goods and services offered. For
fee-based organizations such as SEVP,
this allows the assignment of cost to one
or more fees.

SEVP defined two fee categories: the
1-901 SEVIS fee and the Certification
fee.

SEVP considered the creation of
additional fee categories in deciding
how to apportion fees. For example,
SEVP considered charging a separate I-
901 SEVIS Fee to F, M, and J

dependents. SEVP also examined
various tiered fee structures. SEVP
considered assigning some specific costs
(e.g., Form I-515 processing, data fixes,
and appeals) to separate fees. The ABC
fee model allowed SEVP to evaluate
these scenarios. ICE opted for a fee
structure with fewer fees and, as a
consequence, lower overhead (based on
the increased cost of collecting fees,
combined with the marginal impact on
the two fees).

1-901 SEVIS Fee. Recovers the
systems cost for SEVIS and a portion of
the SEVP administrative cost, including
the cost of recertification (recovers the
full cost to process school recertification

applications, including compliance cost
directly related to the application
process, as well as a portion of SEVP
administrative cost), program
compliance and enforcement. The fee
would be apportioned between three
categories—full fee of $200 for F and M
students, reduced fee of $180 for most
] participants (excluding the costs for
recertification) and the further reduced
fee of $35 for certain J program
participants. Government-sponsored J
program participants are fee-exempt by
law.

Certification Fee. Recovers the full
cost to process initial school
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certification applications and a portion
of SEVP administrative cost.

2. SEVP FY 2009 Cost Model Results

Tables 4 and 5 show the summary of
SEVP FY 2009 cost by source of cost
and by program cost by initiative.
Tables 4 and 5 provide summary level
model results. Those interested in
accessing the model to see more
detailed information can contact SEVP

software is a commercial product
licensed to SEVP.

TABLE 4.—TOTAL SEVP FY 2009
CosT BY FEE CATEGORY

SEVP ABC model output
category

FY 2009 budgeted
cost (millions)

Table 5 shows a more detailed cost
breakdown. The numbers are shown in
thousands, rather than millions, of
dollars due to the level of detail. There
are three levels for some costs: process,
activity, and sub-activity. Other costs
have only two levels of detail. To
simplify the presentation, the numbers
are rounded to the nearest thousand.
These numbers are not rounded in the

at (202) 305-2346 to make an
appointment. The ABC modeling

1-901 SEVIS fee .... . $117.91

Certification ..................... 1.67
——___ costing model.

Total ..coeiiiiiee 119.58

TABLE 5.—SEVP ACTIVITY COST BY FEE CATEGORY
[$ in thousands]

1-901 School
Process Activity Sub-activity SEVIS certifi-
fee cation fee
Direct Assignment ..........cccceveiiieenineenn. Pass through cost—Site Visit Contracts | L 543
Compliance Enforcement .................... CEU Operations ........cccoeveenvenennienienns Access SEVIS data for investigative 442 | L,
leads.
Analyze SEVIS data to identify poten- 3,136 | oo
tial status violators pursuant to the
INA.
Assign viable leads to ICE Special 249 | .
Agent in Charge offices for further
investigation and enforcement ac-
tion if required.
Determine quality of SEVIS lead ........ 634 | ..o
CEU Programs ........cccceeeeeesvenennneneenns Act as a liaison with the law enforce- 100 | oo
ment and intelligence communities
concerning SEVIS data and provide
expertise in dealing with student in-
vestigations and enforcement.
Assess vulnerabilities in SEVIS that 292 | .
can be exploited to misuse the sys-
tem or otherwise violate law.
Perform alien flight student program 100 | .o
duties.
Perform budget formulation duties ...... 100 | oo
Perform school certification and regu- 82 18
latory compliance.
Provide enforcement related training 50 | oo
to field personnel with respect to
the use of SEVIS.
Provide input to policy and regulatory 292 | e

changes affecting enforcement and
national security.
Provide programmatic oversight
Perform Fraud Investigations (1-17) ...
Perform Student Investigations (I-901)

Investigations .........cccccovviiiieiiiieees

CEU LiaiSoN .....coeeeeeviiiieeeeeeceireeeeeeen,

Case Resolution Unit: Resolve Issues
for Fee Payments.

Department of State

I-515 Operations

Coordinate SEVIS data to enhance field investigations

Interface with schools to provide initial contact prior to CEU involvement
Provide liaison support to CEU for other SEVP leads

Provide liaison support to CEU regarding possible leads from SEVIS
Access Government Lockbox queues

Administer SEVIS FMJ fee e-mail

Answer phone queries on 1-901 SEVIS fee payment issues

Process credit card charge backs

Process fee payment transfer requests

Process refund requests

Process returned checks

Work with U.S. Bank and Treasury to enhance 1-901 system

Work with U.S. Bank Government Lockbox to resolve fee payment issues
Develop exchange visitor policy and regulations

Monitor complaints

Perform exchange visitor program redesignations

Receive review and determine status of exchange visitor program applications
Review change of status applications

Close out I-515 case
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TABLE 5.—SEVP AcTIviTY COST BY FEE CATEGORY—Continued
[$ in thousands]
1-901 School
Process Activity Sub-activity SEVIS certifi-
fee cation fee
Coordinate with external organizations 45
Document and research 1-515 case 94
Provide 1-515 program management 165 | oo
Information Technology ........ccccoceeenee. Maintain and update SEVIS ............... Coordinate and monitor system per- 1,124 |
formance. 2175 | s
Identify and define new system re-
quirements.
Manage system security ..........cccceeee 1,803 | i
Modify and enhance SEVIS interface 31,420 | .oocvene
and functionality (design and devel-
opment).
Monitor and manage Help Desk Team 443 | e
performance.
Provide system testing and release 719 | e
readiness reviews.
Resolve errors in system data ............ 888 | ..coieeenn
Other IT Support ......ccccceveveeneeriieenienne Administer SEVIS Toolbox .................. 98 4
Liaison with Chief Information Officer 754 32
other system owners, the Federal
Bureau of Investigation, etc.
Manage IT contracts ..........ccccceeeeeenne. 136 | oo
Perform ad hoc IT projects ................. 820 35
Perform procurement activities ........... 39 2
Provide general IT support to SEVP 43 2
office.
Provide Help Desk Support ................. Contact customer to convey ticket res- 270 | v
olution.
Document ticket resolution and pro- 140 | oo

Policy and Planning

Policy development and analysis

vide daily and weekly statuses.
Handle ticket escalations
Log initial help desk ticket ...................
Perform research to resolve ticket
Develop strategic plan .........cccocceeveene
Draft implement and support plans

and procedures.
Maintain forms
Perform record retention and disposi-

tion.

Prepare and update policies proce- 354 | i
dures, frequently asked questions,
regulations, and Fact Sheets.
Provide guidance on SEVP policy 338 | i
issues.
Provide liaison support to SEVP inter- 139 | s
nal and external stakeholders, to in-
clude teleconferences and working
groups.
Provide review and answers to SEVIS 122 | s
source e-mail site and inquiries.
Publish rules and FR notices .............. 234 |
Respond and comment on pending 110 | e,
legislation.
Provide Liaison Support to Federal | Coordinate Federal partner/SEVP 29 | s
partners. interactions with other government T7 | e
organizations.
Coordinate  Federal partner/SEVP
interactions with other government
organizations.
Coordinate policies and procedures 119 | .
with Federal partners.
Provide Social Security Administration | Provide SSA Liaison Support .............. 48 TN
(SSA) Liaison Support.
Program Analysis .........cccccoeiiiinnnenen. Analyze SEVP/SEVIS data and processes 211 9
Collect data for analysis and reporting 151 6
Prepare reports 118 5
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TABLE 5.—SEVP ACTIVITY COST BY FEE CATEGORY—Continued

[$ in thousands]

1-901 School
Process Activity Sub-activity SEVIS certifi-
fee cation fee
Resource Management ............c.ce...... Manage Financial Resources .............. Formulate and execute budget ........... 198 8
Manage financial systems (Travel 84 4
Manager, Federal Financial Man-
agement System, Electronic System
for Personnel).
Manage travel/purchase card .............. 70 3
Perform Contracting Officer's Tech- 34 1
nical Representative duties.
Perform revenue analysis ................... 68 3
Prepare and monitor 5-year spend 102 4
plans.
Prepare and respond to audit re- 28 1
quests.
Prepare bi-annual fee review .............. 128 5
Provide program logistics 32 1
Manage Personnel Resources ............ Manage payroll iSSues ..........ccceeveeeee 106 4
Manage position description ............... 95 4
Perform personnel actions (SF-521) .. 3 0
Prepare and execute hiring plans ....... 160 7
Provide Human Resources Division 46 2
and Security relevant personnel
data.
Pass through cost—Treasury Fee Col- | Pass through cost—Treasury Fee Col- 3,689 | .oooiiies
lection. lection.
School Certification and Recertification | Perform initial school certification ....... Perform certification—approvals . 307
Perform certification—denials ..... 388
Perform other School Group activities | Monitor school compliance .........cc.cc.e.. | 3,060 | .oocovrerinnns
Process and adjudicate appeals . 992 212
Process and adjudicate motions 45 10
Process and adjudicate petition up- 79T | e

Perform school recertifications ............

dates.
Perform recertification—approvals
Perform recertification—denials
Perform student notifications .......
Withdraw schools from SEVIS

School Liaison ......ccccccoveviiieenienieennen. Develop Liaison Program 383 | e
Implement Liaison Program 402 | e
Perform school liaison functions 1,946 | oo
SEVP Administrative Support .............. Answer the main telephone line 82 3
Liaison with service providers for copier maintenance, DHL/FedEx mail, cell 30 1
phones, blackberries, etc.
Maintain SEVP supplies and materials 66 3
Manage executive correspondence 88 4
Process time and attendance/travel vouchers 25 1
Provide administrative support for special projects 132 6
SEVP Management ..........cccoceevninnnne Coordinate with internal and external stakeholders 156 7
Oversee process improvements 160 7
Provide program oversight 476 20
Training and Outreach ......................... Develop and deliver SEVIS training .... | Deliver training ...........ccccceviiiiiinn, 2126 | oo
Develop training plans based on re- 236 | e
quirements.
Develop training requirements for des- 203 | e
ignated school officials, responsible
officers, immigration inspectors,
DOS, etc.
Develop and implement ..................... Attend and prepare conferences/work- 1,147 | e
shops related to the SEVIS commu-
nity.
SEVIS communication strategy ........... Contact and educate student organi- 236 | .o,
zations, associations, embassies, T7 | e,
Congressional staffers, etc.
Develop and provide rollout plans ......
Facilitate SEVIS problem resolution ... 182 | e,
Monitor and enhance SEVIS source 248 | .o,
Web-site.
Prepare and distribute quarterly news- 129 | e

letter.
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TABLE 5.—SEVP AcCTIVITY COST BY FEE CATEGORY—Continued
[$ in thousands]

1-901 School

Process Activity Sub-activity SEVIS certifi-
fee cation fee
Provide Webinars ........ccccccoevveeevcinnnnn 129 | v,
Respond to Public Affairs and Con- 210 | v

gressional Inquiries.

o] ¢ | S PSRRI 117,907 1,673

3. Fee Calculations

The cost model provides detailed cost
information by activity and a summary
cost for each, giving the aggregate fee
cost by category. Next, SEVP projected
the total number of fee payments of each
type for FY 2009 and determined the
fee-recoverable budget—the full cost of
the service minus any offsets. Offsets
include such costs as pass through cost
for contractors or appropriated funding.

SEVP selected a forecasting approac%
to determine the total number of
expected fee payments for each fee.

a. [-901 SEVIS Fee

To calculate a fee amount for the I-
901 SEVIS Fee, SEVP estimated the
number of fee payments expected in FY
2009 for each of the four fee payment
levels: fee-exempt, reduced fee, full fee
for J participants (excluding the cost for
recertification of F and M certified
schools), and full fee for F and M
students (including recertification
costs).

The legislation exempted government-
sponsored J—1 exchange visitors from
the fee payment when the fee was
initially provided for in section 641 of
IIRIRA. All other F, M and J
nonimmigrants were to pay $100. An
additional modification was made by
Congress establishing the reduced fee of
$35 for au pairs, camp counselors, or
participants in a summer work travel
program. Public Law 106-553, App. B,
sec. 110, 114 Stat. 2762, 2762A-51,
2762A—68 (Dec. 21, 2000). IIRIRA also
provided for revising the fee once the
program to collect information was
expanded to include all F, M, and J
nonimmigrants, to take into account the
actual cost of carrying out the program.
As aresult, SEVP needed to forecast the
number of prospective F, M and ]
nonimmigrants in FY 2009, with a
breakout of ] exchange visitors by
exchange visitor category.

After determining the number of
expected I-901 SEVIS fee payments in
FY 2009, SEVP calculated the I-901
SEVIS fee.

There are only two complete years of
1-901 SEVIS fee payment data available

for projecting the fee demand. Because
these data are not sufficient to make a
reliable projection of future demand
with any degree of statistical accuracy,
SEVP developed a surrogate for
historical I-901 SEVIS fee payment
data, based on visa issuance data from
DOS.

While the number of F, M and ]
nonimmigrant visas issued does not
equal the number of I-901 SEVIS fee
payments, there is a correlation between
the two numbers. Table 6 reflects the
change in the numbers of visas issued
to provide the trend data needed to
project the growth in I-901 SEVIS fee
payments.

TABLE 6.—F, M, AND J VISA ISSUANCE
DATA 1997-2006 ISSUED VISAS*

) Growth rate**

Fiscal year Total (percent)

1997 .......... 453,156 | .o
1998 .......... 450,531 -0.6
1999 .......... 480,131 6.6
2000 .......... 526,997 9.8
2001 .......... 560,500 6.4
2002 .......... 485,276 -13.4
2003 .......... 473,719 —-24
2004 .......... 478,219 0.9
2005 .......... 518,873 8.5
2006 .......... 591,050 13.9

*Does not include dependent visa holders,
as they are not subject to payment of the I-
901 SEVIS fee.

**Growth rate rounded to nearest tenth of a
percent.

As indicated in Table 6, the level of
visa issuances varied greatly over the
past ten years. The impact of the
terrorist attacks of 9/11 and the
aftermath had a significant impact on
the number of visas issued. Other
factors that impact the number of visas
issued include: strategies employed by
other countries to retain/attract
international students; economic growth
rate changes in source countries;
changing populations in source
countries; new programs and schools;
globalization; program marketing; and
foreign currency exchange rates. This
high degree of variation in the historical
data, combined with the variables

impacting demand for visas, called for
a simplified forecasting methodology.

Consequently, SEVP selected a three-
year moving average of prior year
growth rates in visa issuance data as the
method to forecast program demand. A
moving average is the arithmetic average
of a certain number (n) of the most
recent observations. When a new
observation is added, the oldest
observation is dropped. Moving
averages, in smoothing out short-term
fluctuations, highlight longer-term
trends or cycles. A three-year moving
average is more representative of latest
changes in demand than of the average
of all years; moderates extremes, while
still matching overall trends; is slow to
react to sharp changes—trailing
measure; and is based on historical data
of visa issuances rather than
econometric forecasts of prospective
students and exchange visitors.

SEVP evaluated alternative
forecasting methods, including average
growth rate, linear regression, and
second degree polynomial regression.
SEVP rejected these methods due to
inaccuracy, poor fit as measured by the
r-squared statistic, and the projection of
unsustainable, sub-exponential growth,
respectively. SEVP selected a three-year
moving average because it best
exhibited the characteristics of a
balanced method between accuracy and
conservatism, considering the
limitations of the underlying data. As a
trailing measure, a moving average is a
conservative method and is, therefore,
especially suitable for use in fee setting
because it mitigates risk to the cash flow
and subsequent solvency of SEVP. A
three-year moving average, reflected in
Table 7, places a balanced mix of
emphasis on recent and historical data
and still contains enough data points to
smooth out some variability in the
underlying data. SEVP determined that
this method was the best fit, based on
the deficiencies of other statistical
methods and a qualitative evaluation of
how well this method achieved the
objectives of accuracy and conservatism.
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TABLE 7.—HISTORICAL THREE-YEAR MOVING AVERAGE

Fiscal year

Issued visas
(primary)

3-Year moving

3-Year moving
average by
rate
(percent)

Growth rate

average (percent)

453,156
450,531
480,131
526,997
560,500
485,276
473,719
478,219
518,873
591,050

529,381

Once the three-year moving average
was used to forecast issued visas, SEVP
converted these values to payment
estimates by multiplying by the ratio of
historical payments to issued visas, as
reflected in Table 8. This rate was
developed by comparing the historical
payments in FY 2005-FY 2007 to the F—
1, M—1, and J-1 visas issued during the
same time period. In addition to the
overall I-901 SEVIS fee payment rate,
the study also determined the
proportion of payments between $0,
$35, $180, and $200 fee payments. This
proportion was developed based on the

profile of F and M students and ]
exchange visitors that currently have
active records in SEVIS.

TABLE 8.—I-901 SEVIS FEE
PAYMENT FORECAST FY 2009-2010

1-901 Payment sub-type FY 2009
Full Payments ($200), F/M ... 395,915
Full Payment ($180), J ......... 180,950
Subsidized ($35) .....cccceveeene 221,223
No Payment ($0) .......cccooc.... 34,384

Total e 832,472

The ABC model calculated a total I-901
SEVIS fee cost (including the cost of
recertification) of $117,907 for FY 2009.
This is offset by subtracting the payment
made to the Department of the Treasury
for expedited delivery of receipts for
payment of I-901 SEVIS fees. (SEVP
already recovers this cost through a
direct payment of $30 paid by
individuals who choose expedited
delivery. Thus, SEVP must subtract this
cost from the full budget to avoid
collecting twice for the same service, as
reflected in Table 9.)

TABLE 9.—FY 2009 1-901 FEE RECOVERABLE BUDGET

Fee-
Total budget Offsets recoverable
FY 2009 BUAGET ...t $117,907,380 $1,828,464 $116,084,916

To arrive at the final proposed fees,
rounding was applied to the result of
the fee algorithm. 8 CFR 103.7(b).
Rounding results in a fee of $200 for F
and M students and $180 for those ]
exchange visitors subject to the full fee.

b. Certification Fee

The demand pattern for school
certification is difficult to predict. The
historical data include the mass
enrollment of schools into SEVIS in
2002 and 2003. While there is some
continued demand for SEVP-
certification from new schools, the
demand has slowed; most potential

participants have either already become
certified or decided not to enroll F or M
students. A higher fee may deter some
schools from applying for certification.
Given the difficulties in making the
projection, SEVP elected to use a
moving three-year average with the
historical data from FY 2004 to FY 2006,
illustrated in Table 10.

TABLE 10.—THREE-YEAR MOVING AVERAGE OF THE NUMBER OF SCHOOL CERTIFICATION APPLICATIONS PROCESSED

3-Year

Fiscal year Approved Denied Total moving

average
2002 ... e R e Rt e R e et R e e e nR e e e Rt e e Reeeeenre e e renneenne e 1,636 297 1,933 | e
2003 ..ot b bt bt nhe e b e e ket e b e e e et e bt e e bt bt e e aa e e ehe e nn e e te e e e e srneereens 5,367 976 6,343 | .o
2004 .. e e E e e E e e e R e e e Rt e e Rt e e R e eee e r e e e nrenneenne e 745 135 880 3,052
491 89 580 2,601
536 97 633 *698

*Rounded to 700.

The total fee category budget is taken
directly from the FY 2009 SEVP ABC

model, reflected in Table 11. The figures

under the offsets heading are from site-
visit contracts that are priced separately
from the certification fee. The cost is

treated as pass-through cost (i.e., paid
by the petitioning school).
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TABLE 11.—FY 2009 CERTIFICATION FEE RECOVERABLE BUDGET
Fee category Units Total budget Offsets recc|>:veeer-abl e
CertifiCAtION ..ot 700 $1,672,630 $543,000 $1,129,630

School certification fees are
calculated by dividing the fee-
recoverable budget by the anticipated
number of payments. This results in a
fee-recoverable amount from schools of
$1,613 each. To arrive at the final
proposed fee, rounding was applied to
the result of the fee algorithm. This
results in a Certification Fee of $1,700
per school.

c. Recertification Cost

As with the other fees, determining
the fee amount to be incorporated in the
I-901 SEVIS fee associated with
recertification requires determining the
full cost of recertification and the
number of schools that would choose to
recertify.

Number of Schools Expected to
Recertify. As a new requirement, there
is no program history to provide any
insight into the level of participation in
the school recertification program. In
addition, due to the mass-enrollment of
schools in 2002 and 2003 during the
initial rollout of SEVIS and the biennial
review requirement, as established in
EBSVERA, most certified schools would
be required to petition at the onset of
recertification. As such, SEVP intends to
schedule the recertification workload
over a two-year period in order to
smooth program demand and avoid the
associated cyclical variation in
workload and resource requirements.

As part of the procedure to establish
the recertification workflow, SEVP
conducted business process analysis to
document the recertification business
process, developed standard operating
procedures for recertification,
developed cycle-time measurements of
the proposed processes, and estimated
the level of effort required to conduct
compliance reviews of certified schools.
To accomplish this, SEVP collected
cycle-time samples or cycle-time
estimates from activity subject matter
experts and validated these estimates
through SEVP management.

Given the nature of initiating a new
program, SEVP management developed
notional estimates to forecast program
demand. SEVP management made
several assumptions as the basis of their
estimates. First, SEVP assumed that not
all schools would elect to recertify and
that schools with extremely low student
participation rates were more likely to
elect to withdraw from the program,

rather than assume the administrative
burden of recertification. SEVP analyzed
the number of schools in the SEVIS
database that had F and/or M students
attending their school. Of all the schools
in SEVIS, 33% had no F and/or M
students enrolled and 55% had less
than five F and/or M students enrolled.

Based on this information, combined
with knowledge and experience about
currently certified schools, SEVP
developed a notional estimate that 73%
of certified schools would elect to
recertify. This estimate was validated
and accepted by SEVP management as
part of the business process analysis and
served as an assumption in the
formulation of the FY 2009 proposed
budget for recertification, as captured in
the SEVP ABC model. SEVP used the
same notional 73% estimate that was
used to formulate the budget request as
an input to the methodology used to
develop the forecast for program
demand for recertification:

SEVP determined the total number of
participating schools in the program.
This number reflects a snapshot in time,
as the total number of program
participants fluctuates with new schools
being certified and other schools
withdrawing from certification. At the
time of this analysis, SEVIS contained
8,967 certified schools.

SEVP divided the total number of
schools in half because, while schools
are required to be recertified every two
years, the recertification workload will
be spread over two years during the first
cycle of recertification to better
distribute the labor and program
resource demand.

SEVP multiplied the number of
eligible schools (from Step 2) by the
anticipated recertification participation
rate of 73%. This step reduced the
recertification-eligible schools to the
subset of schools that SEVP believes
would actually elect to undergo the
recertification process and represents
the total number of expected
recertification petitions in FY 2009.
This reduction reflects the elimination
of most schools that do not enroll F and/
or M students at present, but have
enrolled small numbers of F and/or M
students in the past. SEVP expects that
such schools would not elect to
continue SEVP certification.

Based on this calculation, SEVP
forecasts that 3,250 schools would elect

to recertify in FY 2009. A similar
number of schools are expected to
petition for recertification in FY 2010,
the second year of the fee adjustment
cycle.

I-17 Recertification Forecast
Validation Analysis. Given the notional
estimates used in the formulation of the
recertification budget and subsequent
recertification petition forecast, SEVP
conducted a separate analysis to create
a demand model for determining the
probability that a school would
recertify. The number of schools
recertifying is derived by determining
the probability of recertification for each
currently certified school in SEVIS as of
May 2007.1 The most important
criterion used in determining whether a
school would petition to recertify is
whether or not it currently enrolls F
and/or M students. The schools are
divided into two groups. The first is
schools that have never enrolled an F or
M student (1,386 schools) and the
second group is those that have had a
least one F or M student or that created
initial records for future enrollments
(7,576).

The demand for each year was
determined by adding the probability of
recertification for all schools. For
example, one school with a 90%
probability of recertifying and another
school with a 10% probability of
recertifying count as one probable
certification. All schools had a
probability factor between zero and one.

Demand Calculation for Zero-Student
Schools. In determining the probability
that a school that has never enrolled an
F or M student would recertify, SEVP
assumes that the more years a school
has been certified, but does not enroll F
and/or M students, the less likely it is
that the school would recertify.

Demand Calculation for Schools with
F and/or M Students. In determining the
demand for recertification for a school
with an enrolled F/M student
population, three student population
factors were considered. The student
population factors considered: F/M
student population for 2006 (or 2007 if
the number was larger); F/M student
population as a percentage of the total

1The number of schools in SEVIS varies as
schools are added and withdrawn. The total
number of schools for a specific analysis will differ
from that of another analysis where data was
extracted at a different time.
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student population; and growth of F/M
student population over the last two
years. SEVP elected to use the notional
estimate of a 73% recertification rate as
the recertification petition forecast for
the FY 2009 fee analysis.

Once the number of schools expected
to recertify was established, the next
step was to determine the appropriate
recertification fee-recoverable budget for
FY 2009, based on the capacity needed
to certify this number of schools.
Because there are no offsets, the
recertification fee-recoverable budget is
$5,332,690. To arrive at the final
proposed fee, rounding was applied to
the result of the fee algorithm. This
resulted in a fee-recoverable
recertification fee amount of $20 per F
and M student, which is charged within
the I-901 SEVIS fee.

4. Calculation of Site-Visit Cost

The cost of site visits for SEVP
certification is a function of the number
of locations listed on the school’s Form
I-17 petition, each of which must be
visited. The current basic cost per site
visit location for initial certification is
$350. The proposed fee amount is $655
per location. The site visit fee is based
on existing contracts that run from FY
2009 through FY 2011. Schools must
pay the amount they calculate on the
payment Web site, https://www.pay.gov/
paygov/ at the time they submit their
petition.

5. Proposed Fee Levels

The full I-901 SEVIS fee for F and M
students is increased from $100 to $200.
The full I-901 SEVIS fee for most J
exchange visitors is increased from $100
to $180. SEVP has not adjusted these
fees since its inception in 2004. The I-
901 SEVIS fee for special J-visa

categories (au pair, camp counselor and
summer work travel) remains at the
previous $35 level, set in IIRIRA. IIRIRA
also exempts government-sponsored
exchange visitors in the G—1 programs.

The Certification Fee is increased
from $230 to $1,700. This fee was set in
2002, prior to the reorganization of the
Immigration and Naturalization Service
(INS) into DHS. This is the base fee for
certification and does not include the
site visit fee.

The site visit cost for SEVP
certification is priced separately as a
pass-through charge to recover the
associated contract cost. While this
contract cost is in the cost model, it was
subtracted from the Certification Fee
calculations. All schools applying for
SEVP certification would pay the site
visit fee.

The proposed program fee schedule
for SEVP in FY 2009 is shown in Table
12:

TABLE 12.—FY 2009 SEVP PROGRAM FEES

Category Amount

I-901 SEVIS Fees:

e |1-901 Primary F/M visa holders (FUll PAYMENT) .....cc.eiiiiiiiiiii ettt st b e $200

e [-901 Primary J visa holders (FUIl PAYMENT) ....cooiiiiiiieie ettt s ab et e b a e e sae e saeeenbeeeaneesaeeenneas 190

e |-901 Special J-visa Categories (Subsidized PayMENL) .........ccciiiiiiiiiiiii et 35

o [-901 Government Visitor (G—1) (NO PAYMENT) .....iiiuiiiiiiiiiiiiei ettt sae e st esbe e e bt e sae e et e e saneeneesaneas 0
I-17 School Fee:

L O=T 4 1 Tor= i o] o T = PSPPSR 1,700

« Site visit fee for initial certification (base fee to be multiplied by number of locations cited on the Form 1-17) 655

Table 13 reflects the break even schedule and the proportional fee sufficient revenue to offset proposed
analysis based on the proposed fee volumes (rounded) required to generate  program costs.
TABLE 13.—PROJECTED REVENUE
Forecasted
Fee Amount volume Revenue

=901 F/M UIL ..ot e e e e st e e e et e e et e e e see e e s nneeeeanseeeenneeeenneeens $200 392,284 $78,456,822
1-901 J full 180 179,291 32,272,295
L O o= L - | S 35 219,194 7,671,797

129071 SUDTOTAI ...ttt 790,769 118,400,914
CertifiCatiON FEE ......eoeiieiie ettt e e e e e et e e e e te e e e eate e e e eaeeeeebee e e nbeeeannes 1,700 694 1,179,087

[CTe=TaTe I o) - | PSPPI 791,463 119,580,001

F. Impact on Applicants

ICE recognizes that this proposed rule
may have an impact on F, M, and ]
nonimmigrants, as well as the programs
and schools seeking to become either
SEVP-certified or recertified. The
current school certification fee is based
on the historical INS cost, determined
prior to the inception of SEVIS. It
reflects circumstances and work
processes that were entirely different
from those used today.

The current student fees are based on
a fee analysis performed when SEVP
was first established. The cost
calculations were established on the
basis of projected workload volumes
and processes. In addition, Congress
appropriated SEVP $30 million to
develop SEVIS. Consequently, neither
the cost for system development nor the
cost of recertification was reflected in
the earlier I-901 SEVIS fee.

The new fee analysis proposes fees
that would: Recover the full cost of
SEVP operations with fee-generated
revenue; align the fees with currently
planned costs and processes that have
been redesigned and refined as the
program has gained experience and
maturity; and take advantage of more
detailed and accurate data sources and
improved management tools to align
resources and workload. In addition, the
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new fees reflect the development of a
newly engineered database.

SEVP is mandated to review its fee
structure at least every two years. See 31
U.S.C. 902(a)(8); OMB Circular A-25.
Future fee rules would combine historic
data with more recent experience,
which would generate cost adjustments
that would reflect new efficiencies,
activity changes, amended security
measures, or legislation developed in
response to global developments.
Although prediction of future fee
adjustments is speculative, the
historically long development of an
intervening fee schedule, as well as the
development costs that are necessarily
included in this fee adjustment, suggests
that future biennial fee adjustments
would not be as substantial as the
adjustments proposed in this rule.

IV. Procedures for Certification, Out-of-
Cycle Review and Recertification of
Schools

DHS is proposing to recertify all
schools approved for attendance by F
and M students every two years,
pursuant to Title V, section 502 of
EBSVERA and HSPD-2. DHS would
establish procedures for review of each
SEVP-certified school every two years.
In addition, SEVP would conduct ‘“out-
of-cycle” reviews whenever it
determines that clarification or
investigation of school performance or
eligibility is necessary. Certification,
under this proposed rule, is a
continuous, on-going process. From
initial certification, SEVP continually
oversees school compliance with
recordkeeping, retention and reporting
requirements. SEVP can identify
deviations from reporting requirements
by schools and take appropriate action
through SEVIS and other resources.

Recertification is, in effect, a “report
card” given to a school every two years
to verify achievement of required
standards in the period since the
previous certification. The focus of
oversight and recertification is past
performance, coupled with a review to
ensure that the educational institution
maintains the basic eligibility required
for certification.

Performance is monitored through
SEVIS, DHS records, submissions from
the school, and on-site reviews, when
warranted. SEVP would require schools,
as appropriate, to make corrections
immediately, rather than wait for formal
recertification. SEVP would review the
school’s compliance with Federal
regulations and SEVP guidance.

A summary of proposed rule changes
and explanation for the changes follows.

A. Filing a Petition for SEVP
Certification, Out-of-Cycle Review or
Recertification

1. General Requirements

Petition filings related to school
adjudications are now submitted to
SEVP through SEVIS, rather than the
USCIS district director. This change was
a result of the transfer of school
adjudications from USCIS to ICE. The
requirement for a separate petition to be
filed by school systems or schools with
campuses overlapping USCIS district
boundaries has been deleted.

2. School Systems

The term “school system” is clarified
to refer to groups of inter-related schools
providing instruction to public school
grade levels 9—12 and private school
levels kindergarten through 12.

3. Petition Submission Requirements

Document submission requirements
for petitions are clarified with respect to
the need for providing paper copies of
the Form I-17 with original signatures
of all school officials entered on the
form. More importantly, the scope of
responsibility that a school official
assumes in signing the Form I-17 is
more clearly stated and the
consequences of willful misstatement
are established.

4. Eligibility

School eligibility criteria for SEVP
certification are transferred from their
present location in 8 CFR 214.3 to a
position directly following the listing of
types of schools that may be approved
for SEVP certification. This
repositioning is intended to provide a
concise statement for prospective
petitioners in their suitability
assessment for becoming certified.

B. Interview of Petitioner

SEVP may conduct “in-person”
interviews with the petitioner or the
petitioner’s representative as part of
adjudication. SEVP proposes to expand
this option to include telephone
interviews, recognizing a telephone
interview as having the same legal
impact as testimony given in physical
presence.

C. Notices and Communications

SEVP relies on procedures in 8 CFR
103.2 to give notices to schools to
support the administration of the
petition adjudication process. This is a
USCIS-specific regulation; some terms
and officials identified in the regulation
do not pertain to ICE. This proposed
rule identifies respective ICE
counterparts that must be substituted for

the SEVP application. SEVP has also
expanded the use of these notices to
include the compliance considerations
of oversight, out-of-cycle review and
recertification.

All notices from SEVP to schools
related to certification, oversight,
recertification, denial, appeals and
withdrawal, as well as requests for
evidence (RFEs) are generated and
transmitted through SEVIS by e-mail.
The date of service is reduced to the
date of notice transmission by
eliminating the delay of traditional
mailing. All SEVP-certified schools are
responsible for maintaining the
accuracy of designated school official
(DSO) information in SEVIS. Since
notices are sent to all DSOs, SEVP
would not recognize non-receipt of
notification as grounds for appeal of a
denial or withdrawal of a school.
Schools are required to ensure that their
spam filters do not block reception of
SEVP notices. The term, “in writing” is
expanded to include the option for
electronic signatures to support
movement toward a paperless
environment.

The proposed rule would require that
any change in school information in
SEVIS must be updated and identifies
the circumstances when changes that
must be reported might occur.

A Notice of Intent to Withdraw
(NOIW) is sent to a school 30 days prior
to the school’s certification expiration
date as notification that a complete
petition for recertification has not been
received and advising the school that it
would be automatically withdrawn on
the certification expiration date if a
completed petition has not been
received. This notice ensures adequate
due process before the benefit to enroll
F and M students is removed. During an
out-of-cycle review, an NOIW advises a
school that SEVP has identified a
compliance issue and is allowing the
school an opportunity to correct any
misperception by SEVP.

Notices of Denial, Automatic
Withdrawal and Withdrawal are sent to
advise schools of the date of the
decision, appeal rights (if any), and the
responsibilities for school operations
until the SEVIS access termination date.

A Notice of SEVIS Access
Termination Date informs a school of
the date when all F and/or M students
at a school which has been withdrawn
from SEVP certification or denied
recertification must complete transfer to
another SEVP-certified school or depart
the United States to remain in
compliance with their status
obligations. By the SEVIS access
termination date, the denied or
withdrawn school must have either
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released the SEVP records of their F and
M students or completed them. On this
date, the school can no longer gain
access to SEVIS for any updates, and all
student records of the school’s
remaining in Active status are
terminated. In most instances, this date
would not be sent until appeals options
have been exhausted and the decision to
withdraw or deny has been upheld.

D. Recordkeeping, Retention and
Reporting Requirements

Student records. The record retention
period for student records is extended
from one to three years beyond a
student’s program completion,
including denial of reinstatement. This
is to support review of recordkeeping
compliance during the school’s
recertification. The proposed rule is
clarified to ensure that the school
continues to maintain the same
recordkeeping and reporting obligations
during a pending reinstatement as when
the student is in status. School
recordkeeping for F or M students,
beyond information entered into SEVIS,
is clarified to include that information
generally recognized as contained in a
school transcript. Schools must be able
to provide transcripts or access to an
equivalent tracking system. Information
on coursework must be compiled and
recorded within the term the courses are
taken and graded. These clarifications
articulate the intent of existing
regulation and enable SEVP to better
monitor student progress in his or her
program, as well as participation.

Reporting Changes in Student and
School Information. The proposed rule
would clarify that, other than immediate
updates of changes in school
information following approval of a
petition for SEVP certification or
recertification, changes in any other
information must be entered in SEVIS
within 21 days of their occurrence. The
standard had not been previously
identified.

The proposed rule further clarifies
that the terms ““program start date”
(used in SEVIS) and “‘report date” (used
on Forms I-20) for initial students are
interchangeable. It then goes to identify
accepted considerations that can be
taken by a DSO in determining the
actual date. This clarification is
necessary to ensure that nonimmigrants
do not have excessive time in the
United States before being required to
report to their programs.

A requirement is established to
update the program completion date in
SEVIS when student performance
indicates that the date already in SEVIS
is no longer accurate. This is necessary
to reduce the opportunity for

inappropriate student overstays beyond
actual program completion and is
consistent with the requirement for
timely recording of student information
related to course enrollment and
completion.

E. SEVP Certification, Recertification,
Out-of-Cycle Review and Oversight

1. Certification

The proposed rule would establish a
requirement that an on-line fee to
petition must be filed before the petition
would be adjudicated. The proposed
rule updates fees for the certification
petition and for site visits, as discussed
above.

The proposed rule would set time
requirements for conduct of the site visit
following the date SEVP contacts the
school for that purpose. The proposed
rule would establish that failure by the
school to comply with this requirement
would result in the petition being
denied for abandonment. The proposed
rule would require knowledge
proficiency standards for those persons
identified as DSOs. The inability of
personnel to demonstrate reasonable
knowledge and competence of DSO
requirements and responsibilities could
be cause for petition denial.

2. Recertification

The proposed rule would specify the
sections of 8 CFR 214.3 related to
eligibility and compliance that would be
examined during recertification.
Following a distribution of certification
expiration dates by SEVP in the first
cycle of recertification to enable leveling
of the workload, all subsequent
petitions for recertification would be
tied to exactly two years from the
certification expiration date in the first
recertification cycle. Delays in petition
filing, adjudication and appeals (if any)
would not impact a school’s next
certification expiration date. Schools
should file as early as possible in the
recertification eligibility period to
preclude unnecessary processing delays
in adjudication.

The timeline for filing is established.
A school must submit a complete
package before adjudication would
begin, and SEVP would confirm with
the school when a complete petition has
been received. SEVP urges schools to
submit their complete petition packages
at least 12 weeks before their
certification expiration date to allow
SEVP adequate time to verify and
confirm with the school that they filed
their recertification petition package
properly. Complete and timely filing is
viewed by SEVP as a reflection on the

DSOs’ qualification for continued
certification.

A school that has not filed a complete
petition for SEVP recertification by its
certification expiration date would be
given immediate automatic withdrawal
from certification.

3. School Recertification Process

SEVP would consider a range of
factors in conducting recertification
analyses. Indications of substandard
performance and/or anomalies in SEVIS
or from other sources since the previous
certification may cause increased
scrutiny. Analysis of a school may be
modified if the school falls into special
interest categories for enforcement.

The proposed rule establishes a
school’s responsibility for the actions of
its employees (e.g., DSOs), whether or
not they are currently employed at the
time of recertification. The principal
designated school official (PDSO) at a
school is presumed to exercise oversight
of all DSOs.

Few schools would receive an on-site
review during SEVP recertification. On-
site review in recertification is
distinguished from an on-site visit given
during initial certification. The
purposes of an on-site visit include
confirmation of a school’s eligibility for
SEVP certification, promoting basic
competencies for DSOs, and providing
outreach to better familiarize the school
with the roles and responsibilities that
come with the benefit of SEVP
certification.

The purpose of an on-site review is,
generally, to address compliance. While
a few random on-site reviews may be
conducted to maintain a performance
baseline for all schools or to explore
potential performance benchmarks, the
primary reason an on-site review is
conducted is to resolve questions or
concerns about school performance.

4. Out-of-Cycle Review

The term “out-of-cycle” review is
introduced in the proposed rule to
replace the term “periodic” review,
which implied a review at regular
intervals. Out-of-cycle review can be
conducted at any time and would be
conducted when the level of concern
warrants.

The proposed rule now specifies some
types of changes to school information
in SEVIS that would warrant an out-of-
cycle review. In most instances, these
reviews are limited to phone e-mail
contact to gather details and confirm
school eligibility for continued SEVP
certification. Incomplete or ambiguous
responses, coupled with other
performance indicators, might lead to
further investigation.
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A school may be requested to
electronically update all school
information in SEVIS and/or provide
SEVP with supporting documentation
for the update at any time. The filing
must be within 10 business days of the
request.

On-site review in out-of-cycle review
may be conducted for the same reasons
as during recertification. A school
undergoing out-of-cycle review that
does not support an on-site review
within 30 days of being contacted by
SEVP would have its SEVP certification
withdrawn.

The Notice of Continued Approval,
advising of a positive determination to
an out-of-cycle review, would have no
impact on a school’s established
certification expiration date for
recertification. An out-of-cycle review,
generally, would be issue-oriented,
while recertification entails an overall,
more comprehensive review of school
performance.

5. Voluntary Withdrawal of Certification

The proposed rule establishes
procedures for a school to withdraw
from its SEVP certification, addressing
options for future petitioning to certify
and the impact of previous performance
on adjudication of future petitions.
SEVP seeks to facilitate withdrawal of
schools that it determines are not
suitable for the continued enrollment of
F and/or M students. If it subsequently
elects to petition for SEVP certification,
a school’s past performance would be
considered in the adjudication.

F. Designated School Officials

Only the PDSO of the main campus is
authorized to submit a Form I-17 for
recertification. SEVP may also designate
certain functions in SEVIS for use by the
PDSO only.

G. Denial or Withdrawal of SEVP
Certification or Recertification
Procedures

The proposed rule is updated, in
accordance with EBSVERA, to recognize
that future petitions for SEVP
certification by schools that have been
withdrawn on notice would be accepted
at the discretion of the Director of SEVP.
Reasons that a school might be no
longer entitled to SEVP certification are
clarified and expanded.

1. Automatic Withdrawal

The proposed rule establishes re-
petitioning criteria for schools that have
been automatically withdrawn.
Automatic withdrawal is viewed by
SEVP as essentially an administrative
action. New petitions for SEVP
certification are, consequently, accepted

from schools that have been
automatically withdrawn without
restriction. However, schools that have
been previously SEVP-certified would
be subject to consideration of past
performance in the adjudication of any
new petition. The proposed rule
identifies circumstances when
automatic withdrawal would be
implemented.

2. Withdrawal on Notice

The proposed rule clarifies existing
text and gives a school that files an
appeal of a withdrawal on notice the
choice to request a telephone interview
in support of its response to an NOIW.

3. Operations at a School When SEVP
Certification Is Withdrawn or
Recertification Denied

The proposed rule establishes the
legal requirements and necessary
procedures for such schools in the
interim between receipt of a Notice of
Denial or Withdrawal of SEVP
Certification through the SEVIS access
termination date. It prescribes actions
that DSOs must take on behalf of their
F or M students to protect and avoid
wrongful termination of their visa
status. The proposed rule describes the
SEVIS access termination date and the
parameters by which it is determined.
The proposed rule recognizes the
responsibility and liability that SEVP-
certified schools have for their F and M
students, and identifies the SEVIS
access termination date as the date
when school responsibility is
relinquished and liability for these
students is removed.

V. Statutory and Regulatory
Requirements

A. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA; 5 U.S.C. 601(6)),
ICE examined the impact of this
proposed rule on small entities. The
“Regulatory Flexibility Act Analysis:
Impact on Small Schools of the Change
in Fees for Certification and Institution
of Recertification by the Student and
Exchange Visitor Program,” located in
the docket, provides details of how the
analysis was conducted and detailed
information on the results.

As described above, under INA
section 186(m)—(n), 8 U.S.C. 1356(m)—
(n), SEVP is authorized to collect fees to
support the costs of certification and
recertification from those entities that
benefit from the certification/
recertification process. Initial
certification is viewed as a benefit to the
school. Recertification is viewed as a
benefit to F and M students. Recovery

of the full cost of all operations is
essential because SEVP receives no
appropriated funds and is fully
dependent on fees to meet operating
expenses and newly identified
requirements.

A small entity may be a small
business (defined as any independently
owned and operated business not
dominant in its field that qualifies as a
small business, per the Small Business
Act (15 U.S.C. 632)); a small, not-for-
profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people). This analysis
focuses on small schools. SEVP used the
North American Industry Classification
System (NAICS) for the Educational
Sector 2 combined with the Small
Business Administration (SBA)
definition of small entities for all
schools except public high schools.

The RFA and SBA guidance requires
each agency to make its own
determination of significant impact,
given the characteristics of the regulated
population and the given rule. Among
the things the agency considers when
determining the impact of a rule are: the
possibilities of long-term insolvency;
short-term insolvency; disproportional
burden, based on whether or not the
regulations place the small entities at a
significant competitive disadvantage;
and inefficiency, based on whether the
social cost imposed on small entities
outweighs the social benefit of
regulating them.

Establishing a cut-off level for
significant impact on this population is
difficult. Many schools are non-profit or
public. Privately owned schools often
operate with modest profit margins.
Profits go back into the school for
expansion of the school or the facilities
in most cases.

Certification and recertification are
voluntary. In addition, schools with no
F and/or M students and no concrete
plans to enroll any, in particular, have
little motive to recertify.

Another factor is that SEVP cannot
certify or recertify schools that are
under-funded or financially unstable.
The certification regulations require that
a school “possesses the necessary
facilities, personnel, and finances to
conduct instruction in recognized
courses.” Regulations require that
schools be established and recognized

2The Educational Services sector comprises
establishments that provide instruction and training
in a wide variety of subjects. This instruction and
training is provided by specialized establishments,
such as schools, colleges, universities, and training
centers. These establishments may be privately
owned and operated for profit or not for profit, or
they may be publicly owned and operated. They
may also offer food and accommodation services to
their students.
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institutions of learning prior to
becoming SEVP-certified. This
eliminates marginal and start-up schools
from the population of schools that can
seek certification.

SEVP examined the entire range of
potential impacts on schools and did an
in-depth analysis of the smalls schools
at two levels—"“3% and over” and “5%
and over,” meaning that the certification
fee is “3% and over” or “5% and over”
of the total earnings of the school in
tuition collected from their F and/or M
students. Detailed results of this
examination are in the “Regulatory
Flexibility Act Analysis: Impact on
Small Schools of the Change in Fee for
Certification and Institution of
Recertification by the Student and

Exchange Visitor Program,” located in
the docket.

SEVP conducted the analysis of the
potential impact of the proposed
Certification Fee in accordance with the
RFA using data drawn from SEVIS in
May 2007. At that time, there were
8,961 SEVP-certified schools. This
number may differ from other analyses
as the number of certified schools
fluctuates with SEVP continually
adding newly certified schools and
schools withdrawing from certification.

All SEVP-certified schools self-report
average enrollment and average tuition
cost for students. SEVP did not need to
use publicly available information or
use sampling, therefore, to gather data
on the finances of the schools. The
reported number of students and the
tuition cost per student were used to

estimate annual total tuition income.
The tuition cost per student was
determined by the data in the school’s
Form I-17, available in SEVIS, and the
tuition cost reported for F and/or M
students.

In some cases, the data supplied by a
school for the average cost to students
appeared erroneous. In these instances,
the cost was updated using the school’s
published tuition rate from its Web site
or the amount of tuition shown in the
records of individual F and/or M
students at that school.

SEVP found that 46% of schools in
SEVIS meet the SBA definition of a
small entity. Table 14 provides a list of
schools by type and SBA NAICS code as
well as the percent of large and small
schools in that category.

TABLE 14.—PERCENT OF SEVP-CERTIFIED SCHOOLS BY TYPE AND SBA NAICS CODES

o NAICS Percent Percent
Type of school Description codes of large of small
schools schools
AMS o Schools clearly identifiable as giving instruction in the fine arts; a mix of | 611610 1.1 0.8
F and M schools.
Flight oo, Schools that offer only flight training and other related technical training | 611512 0.4 3.5
English Language ........cc.ccccceveeenne. Schools that offer English language instruction only ...........cccoceeiniennne 611630 4.4 3.1
English Language and Other ........... Schools that offer English language instruction and other courses, such | 611630 1.3 0.5
as test preparation. 611691
611430
Seminary ......cccceeeviiiiniieee Schools with seminary or theology in the name. Most issue a degree .... | ............ 1.5 3.8
Other Private Academic F schools that do not fall into another category. Includes Bible schools, | 611410 1.0 3.0
nursing schools, etc. that do not issue a degree. 611420
611430
Private K—12 ... Private elementary, middle and secondary schools .............cccoceviiininnns 611110 20.1 44.4
Public HS ..o Public high SChOOIS .......c.cooiiii s 611110 5.0 14.4
Technical Vocational ....................... M schools that do not fall into another category (diverse group that in- | 611210 5.1 13.5
cludes schools of horseshoeing, beauty schools, culinary arts | 611410
schools, non-degree medical instruction, and computer technical | 611420
training). 611430
611511
611519
University or College ..........cccceueeee. Schools that issue one of the following degrees: associates, bachelors, | 611310 60.1 12.9
masters, and Ph.D. These schools may also offer programs of study | 611210
in the other areas listed.

Twenty-nine SEVP-certified schools
have not registered any F or M students.
Nearly 25 percent of SEVP-certified
schools have five or fewer F and or M
students enrolled. Most have not had
more than five since the inception of
SEVP. SEVP does not expect these
schools to recertity.

The resulting profile was used to
project the expected characteristics for
the 700 new schools expected to certify
annually. This analysis indicated that
approximately 82% of the schools
seeking certification in the future would
be small schools. Table 16 provides the
projected number of schools at each
level of impact.

TABLE 16.—PROJECTED NUMBER OF
SMALL SCHOOLS EXPECTED TO
CERTIFY BY LEVEL OF IMPACT

Projected
Level of impact number of small
schools
under 0.5% ....ccoveveeerinenennee 469
0.5% to under 1% 59

1% to under 2% .......ccc........ 29
2% to under 3%
3% to under 4% ...
4% to under 5% ... 5
5% to under 6% 1
6% to under 7% ....coeeeeennnnn. 2
7% to under 8% ...... 0

0

1

1

10% to under 11% ..
12% to under 13%
23% to under 24%

Of the 574 small schools expected to
apply for certification, SEVP projects
that about 10 schools may be impacted
by 3% or more. That is, the certification
fee is 3% or more of the total earnings
of the school in tuition collected by
their F and/or M students. That
represents about 1.7% of the small
school certification applicants. SEVP
expects that four small schools (0.7%)
would be impacted by 5% or more.

The category most impacted would be
“Other Private Academic” schools. Of
the 16 schools of this type, SEVP
projects, as illustrated in Table 17, two
would be impacted by 3% and over and
none would be impacted by 5% and
over.
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TABLE 17.—SUMMARY OF THE IMPACT
OF THE CERTIFICATION FEE ON
SMALL SCHOOLS

Percent of Percent of
small small
schools schools
impacted impacted
3% and 5% and
over over
Certification Fee 1.7 0.7

SEVP did not make a determination of
substantial numbers, as the percentage
of schools impacted by the fees is so low
that it does not appear substantial.

SEVP considered four alternatives to
the proposed Certification Fee in this
proposed rule. The need for fees to
recover the operating costs of SEVP was
inherent in all of the alternatives. Three
were rejected for the reasons given.
Option 2 was chosen. SEVP seeks
comments on the alternatives
considered and any significant
alternatives not considered.

Option 1: Do not charge a fee to cover
the costs of certification and
recertification. SEVP does not consider
a ‘“‘no charge” option to be viable. There
are only two sources of income available
to SEVP: fee income or appropriated
funds. Congress mandated that ICE/
SEVP certify schools that wish to enroll
F or M students and recertify those
schools every two years. It is unlikely
that Congress would appropriate
operating funds for a program that has
the authority to collect fees from the
entities that derive direct benefits from
it.

Option 2: Allocate some or all costs to
the I-901 SEVIS fee. One alternative
was to assign all costs to the fee charged
to F, M and ] nonimmigrants. This
would spread the fee-recoverable cost of
the program against a larger population.
The I-901 SEVIS fee is authorized by
the Illegal Immigration Reform and
Responsibility Act of 2002 (IIRIRA, 8
U.S.C. 1372). SEVP considers
availability of certified schools that F
and M students can attend as a benefit
to students. Initial certification
constitutes a potential benefit to the
petitioning schools, however, under
INA section 286(m), 8 U.S.C. 1356(m),
SEVP opted to collect a fee from schools
filing a certification petition, but to pass
the cost of recertification to the
nonimmigrants being benefited for these
reasons.

Option 3: Apportion recertification
fees by number of F and/or M students
enrolled. SEVP would assess a
Recertification Fee based on the number
of F and/or M students enrolled at a
school during the previous two years in
this scenario. The advantages of this

load-based scenario include: lower fees
for schools with fewer F and/or M
students and the scenario may deter
schools from issuing Forms I-20 to
marginally qualified students. The
disadvantages of this scenario include:
the schools with large enrollments
would pay a disproportionate part of the
cost of recertification because the cost
for oversight and recertification does not
vary directly with the number of
students; the number of students would
have to be calculated; a school would
not be able to predict its fee from year

to year; a process for resolving billing
disputes would be needed; and SEVP
would need to create a fee collection
system that creates an invoice to the
school.

SEVP rejected this option because
assessing and collecting the fee would
require building a payment process that
captured the needed data, generated
invoices, and tracked invoice payment.
The cost to build and operate a fee
payment system of this complexity
could increase the overall program
costs. It would also make it more
difficult for SEVP-certified schools to
budget for the recertification.

Option 4: Charge a variable
recertification fee based on the risk
profile for the school. Schools would be
put into a risk category based on the
student profile. SEVP would need to
develop a methodology to assign a risk
factor for each type of school. For
example, schools that enroll grades K-
12 deal with a lower risk population, so
their risk is reduced. For these K—12
schools the risk factor might be 75%,
whereas a high-risk group might have a
factor of 125%. The fees would be
adjusted so that schools in a higher risk
category would pay higher fees.

The advantages would be: schools
with classes of students that pose a
lower risk would pay a smaller fee;
types of schools with past performance
indicating a higher risk would pay a
higher fee; and the fee would be
predictable.

The disadvantages would be: the
rationale for the fee structure is complex
and would need to be supported by a
full analysis; any rationale for assessing
risk would be controversial; the fee
would be higher than that in the current
version of the rule for many small
schools; and some schools highly in
compliance with SEVP requirements
would be penalized for the poor
performance of other schools in that
group, as schools would be grouped by
type.
SEVP rejected this alternative due to
the inherent complexity and difficulty
in making fair risk assessments for
entire groups of schools.

SEVP believes that, based on this
analysis, the option it chose for this
proposed rule is the most appropriate
option and that this proposed rule, once
final, would not have a significant
economic impact on a substantial
number of small entities. SEVP
welcomes comments on that conclusion.
Members of the public should please
submit a comment, as described in this
proposed rule under ‘“Public
Participation,” if they think that their
business, organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it. It
would be helpful if commenters provide
SEVP with as much of the following
information as possible. Is the
commenter’s school currently SEVP-
certified? If not, does the school plan to
seek certification? Does it meet the SBA
criteria for a small entity? If not, what
criteria should SEVP use to properly
identify small schools? Indicate the type
of school, using one of those listed in
this analysis or a more complete
description. Please describe the type
and extent of the impact on the
commenter’s school. Please describe any
recommended alternative method of
assessing the Certification Fee or the
institution of recertification that would
mitigate the impact on a small school or
comment upon the alternatives
presented in the “Regulatory Flexibility
Act Analysis,” located in the docket.

SEVP may certify in the final rule that
this action does not have a significant
economic impact on a substantial
number of small entities if comments
received do not demonstrate that the
rule would cause a substantial number
of small entities to incur significant
direct costs.

B. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (UMRA) requires certain actions
to be taken by an agency before
“promulgation of any rule that includes
any Federal mandate that may result in
the expenditure by State, Local and
Tribal governments, in the aggregate, or
by the private sector, of $100,000,000 or
more (adjusted annually for inflation) in
any 1 year.” 2 U.S.C. 1532(a). This
rulemaking is not a “Federal mandate,”
as defined for UMRA purposes, 2 U.S.C.
658(6), as the payment of an SEVP
certification fee by individuals, Local
governments or other private sector
entities is (to the extent it could be
termed an enforceable duty) one that
arises from participation in a voluntary
Federal program (i.e., applying for status
as F—1, F-3, M—1, or M-3 students or as
J—1 exchange visitor in the United States
or seeking approval from the United



21280

Federal Register/Vol. 73, No. 77/Monday, April 21, 2008 /Proposed Rules

States for attendance by certain aliens
seeking status as F—1, F-3, M—1
students). 2 U.S.C. 658(7)(A)(ii).
Therefore, no actions were deemed
necessary under the provisions of the
UMRA.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This rulemaking is not a major rule,
as defined by 5 U.S.C. 804, for purposes
of Congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Act of 1996,
Public Law 104-121. This rulemaking
would not result in an annual effect on
the economy of more than $100 million;
a major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based companies to
compete with foreign-based companies
in domestic and export markets.

D. Executive Order 12866: Regulatory
Review

This proposed rule is not considered
by DHS to be an economically
significant regulatory action under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, since
it would not have an annual effect on
the United States’ economy of $100
million. The implementation of this
proposed rule would provide ICE SEVP
with additional fee revenue of $58,538
million in FY 2009 and $62,581 million
in FY 2010. It is however, a significant
rulemaking and has been reviewed by
OMB.

E. Executive Order 13132, Federalism

This rulemaking would not have
substantial direct effects on the States,
or on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of Government. Consequently,
DHS has determined that this
rulemaking does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement, in accordance with
section 6 of Executive Order 13132.

F. Executive Order 12988 Civil Justice
Reform

This proposed rule meets the
applicable standards set forth in 3(a)
and 3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

All Departments are required to
submit to OMB for review and approval,
any reporting or recordkeeping
requirements inherent in a rule under
the Paperwork Reduction Act of 1995,

Public Law 104-13, 109 Stat. 163
(1995), 44 U.S.C. 3501, et seq. Schools
will be using SEVIS to petition for
recertification. The recertification
process requires schools to input data in
SEVIS, print the Form I-17 and sign the
form. The electronic data captured for
the Form I-17 have been previously
approved for use by the Office of
Management and Budget (OMB) as one
component of the data that are captured
in SEVIS. The OMB Control Number for
this collection is 1615—0066 (changed to
1653-0038). With the implementation of
SEVIS under 67 FR 60107 (September
25, 2002), most schools enrolled in
SEVIS were petitioning for DHS
recertification, rather than initial
certification (i.e., enrolling F or M
nonimmigrant students for the first
time). The workload for both
certification and recertification was
included under OMB 1615-0066.

The changes to the fees would require
changes to SEVIS and the I-901
software to reflect the updated fee
amounts, as these systems generate the
pertinent petition and application
forms. ICE SEVP would submit a
revision to OMB with respect to any
changes to existing information
collection approvals.

List of Subjects

8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
Information, Privacy, Reporting and
recordkeeping requirements, Surety
bonds.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

Accordingly, Chapter I of Title 8 of
the Code of Federal Regulations is
proposed to be amended as follows:

PART 103—POWERS AND DUTIES;
AVAILABILITY OF RECORDS

1. The authority citation for part 103
is revised to read as follows:

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C.
1101, 1103, 1304, 1356, 1372; 31 U.S.C. 9701;
Public Law 107-296, 116 Stat. 2135 (6 U.S.C.
1 et seq.); E.O. 12356, 47 FR 14874, 15557,

3 CFR, 1982 Comp., p. 166; 8 CFR part 2.

2. Section 103.7(b)(1) is amended by
revising the entries for Forms I-17, I-
290B, and I-901 in the listing of fees, to
read as follows:

§103.7 Fees.

* * * * *

(b) E
(1) * *x %
* * * * *
Form I-17. $1,700 plus $655 per
location listed on the Form I-17B for

filing a petition for school certification.
* * * * *

Form I-290B. $585 (the fee will be the
same when an appeal is taken from the
denial of a petition with one or more
multiple beneficiaries, provided that
they are all covered by the same
petition, and therefore, the same
decision), for filing an appeal from any
decision under the immigration laws
(except those related to either Form I-
17 SEVP certification or recertification)
in any type of proceeding over which
the Board of Immigration Appeals does

not have appellate jurisdiction.
* * * * *

Form I-901. $200 for remittance of the
1-901 SEVIS fee levied on F and M
students. $180 for remittance of the I-
901 SEVIS fee levied on most ] exchange
visitors. $35 for remittance of the I-901
SEVIS fee levied for J-1 au pairs, camp
counselors, and participants in a
summer work/travel program. There is
no I-901 SEVIS fee remittance
obligation for J exchange visitors in
government sponsored programs.

* * * * *

PART 214—NONIMMIGRANT CLASSES

3. The authority citation for part 214
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 Comp., p. 278), 11864,
1187, 1221, 1281, 1282, 1301-1305, 1356,
1372, 1379, 1731-32; section 643, Pub. L.
104-208, 110 Stat. 3009—-708; section 141 of
the Compacts of Free Association with the
Federated States of Micronesia and the
Republic of the Marshall Islands, and with
the Government of Palau, 48 U.S.C. 1901
note, and 1931 note, respectively, 8 CFR part
2.

4. Section 214.3 is amended by:

a. Revising paragraph (a)(1);

b. Adding paragraph (a)(3);

c. Revising the first sentence in
paragraph (b) introductory text;

d. Revising the first sentence in
paragraph (c);

e. Revising paragraphs (d), (e), and (f);

f. Revising paragraph (g)(1);

g. Removing paragraph (g)(2);

h. Redesignating paragraphs (g)(3) and
(g)(4) as paragraphs (g)(2) and (g)(3)
respectively;

i. Revising newly designated
paragraph (g)(2) heading, and by
revising newly designated paragraphs
(g)(2)(i), (g)(2)(ii) introductory text,
(@)(2)()(E), and (g)(2)(iii)(C);

j. Adding paragraph (g)(2)(iii)(D);
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k. Revising paragraph (h);

1. Revising paragraph (i);

m. Revising the introductory text of
paragraph (k);

n. Revising paragraph (1)(1)(ii); and by

o. Revising paragraph (1)(2).

The revisions and additions read as
follows:

§214.3 Approval of schools for enroliment
of F and M nonimmigrants.

(a) * % %

(1) General. A school or school system
seeking initial or continued
authorization for attendance by
nonimmigrant students under sections
101(a)(15)(F)(i) or 101(a)(15)(M)(i) of the
Act, or both, must file a petition for
certification or recertification with the
Student and Exchange Visitor Program
(SEVP), using the Student and Exchange
Visitor Information System (SEVIS), in
accordance with the procedures at
paragraph (h) of this section. The
petition must state whether the school
or school system is seeking certification
for attendance of nonimmigrant
students under section 101(a)(15)(F)(@{)
or 101(a)(15)(M)(i) of the Act or both.
The petition must identify by name and
address each location of the school that
is included in the petition for
certification or recertification,
specifically including any physical
location in which a nonimmigrant can
attend classes through the school (i.e.,
campus, extension campuses, satellite
campuses, etc.).

(i) School systems. A school system,
as used in this section, means public
school (grades 9—12) or private school
(grades kindergarten—12). A petition by
a school system must include a list of
the names and addresses of those
schools included in the petition with
the supporting documents.

(ii) Submission requirements.
Certification and recertification
petitions require that a complete Form
1-17, Petition for Approval of School for
Attendance by Nonimmigrant Student,
including supplements A and B and
bearing original signatures, be included
with the school’s submission of
supporting documentation. In
submitting the Form I-17, a school
certifies that the designated school
officials (DSOs) signing the form have
read and understand DHS regulations
relating to: nonimmigrant students at 8
CFR 214.1, 214.2(f), and/or 214.2(m);
change of nonimmigrant classification
for students at 8 CFR 248; school
certification and recertification under
this section; withdrawal of school
certification under this section and 8
CFR 214.4; that both the school and its
DSOs intend to comply with these
regulations at all times; and that, to the

best of its knowledge, the school is
eligible for SEVP certification. Willful
misstatements constitute perjury (18
U.S.C. 1621).

* * * * *

(3) Eligibility. (i) The petitioner, to be
eligible for certification, must establish
at the time of filing that it:

(A) Is a bona fide school;

(B) Is an established institution of
learning or other recognized place of
study;

(C) Possesses the necessary facilities,
personnel, and finances to conduct
instruction in recognized courses; and

(D) Is, in fact, engaged in instruction
in those courses.

(ii) The petitioner, to be eligible for
recertification, must establish at the
time of filing that it:

(A) Remains eligible for certification
in accordance with paragraph (a)(3)(i) of
this section;

(B) Has complied during its previous
period of certification with
recordkeeping, retention, and reporting
requirements and all other requirements
of paragraphs (g), (j), (k), and (1) of this
section.

(b) * * * Institutions petitioning for
certification or recertification must
submit certain supporting documents as
follows, pursuant to sections
101(a)(15)(F) and (M) of the Act. * * *

* * * * *

(c) * * *If the petitioner is a
vocational, business, or language school,
or American institution of research
recognized as such by the Secretary of
Homeland Security, it must submit
evidence that its courses of study are
accepted as fulfilling the requirements
for the attainment of an educational,
professional, or vocational objective,
and are not avocational or recreational
in character. * * *

(d) Interview of petitioner. The
petitioner or an authorized
representative of the petitioner may be
required to appear in person before or
be interviewed by telephone by a DHS
representative prior to the adjudication
of a petition for certification or
recertification. The interview will be
conducted under oath.

(e) Notices to schools related to
certification or recertification petitions
or to out-of-cycle review—(1) General.
All notices from SEVP to schools or
school systems related to school
certification, recertification, or out-of-
cycle review will be issued in
accordance with the procedures at 8
CFR 103.2(b)(1), (4)-(16), (18) and (19),
with the exception that all procedures
will be conducted by SEVP, the SEVP
Director, and the Assistant Secretary,
ICE, as appropriate, and except as

provided in this section. All notices
related to the collection of evidence,
testimony, and appearance pertaining to
petitions for recertification encompass
compliance with the recordkeeping,
retention and reporting, and other
requirements of paragraphs (f), (g), (j),
(k), and (1) of this section, as well as to
eligibility. Notices will be generated and
transmitted through SEVIS and/or by e-
mail. The date of service is the date of
transmission of the e-mail notice. DSOs
must maintain current contact
information, including current e-mail
addresses, at all times. Failure of a
school to receive SEVP notices due to
inaccurate DSO e-mail addresses in
SEVIS or blockages of the school’s e-
mail system caused by spam filters is
not grounds for appeal of a denial or
withdrawal. The term “in writing”
means either a paper copy bearing
original signatures or an electronic copy
bearing electronic signatures.

(2) SEVP approval notification and
SEVIS updating by certified schools.
SEVP will notify the petitioner by
updating SEVIS to reflect approval of
the petition and by e-mail upon
approval of a certification or
recertification petition. The certification
or recertification is valid only for the
type of program and nonimmigrant
classification specified in the
certification or recertification approval
notice. The certification or
recertification must be recertified every
two years and may be subject to out-of-
cycle review at any time. Approval may
be withdrawn in accordance with 8 CFR
214.4.

(3) Modifications to Form I-17 while
a school is SEVP-certified. Any
modification made by an SEVP-certified
school on the Form I-17 at any time
after certification and for the duration of
a school’s authorization to enroll F
and/or M students must be reported to
SEVP and will be processed by SEVP in
accordance with the provisions of
paragraphs (f)(1), (g)(2) and (h)(3)(i) of
this section.

(4) Notice of Intent to Withdraw
(NOIW) SEVP certification—(i)
Automatic withdrawal. SEVP will serve
the school with an NOIW 30 days prior
to a school’s SEVP certification
expiration date if the school has not
submitted to SEVP a completed
recertification petition, in accordance
with paragraph (h)(2) of this section.
The school will be automatically
withdrawn immediately, in accordance
with 8 CFR 214.4(a)(3), if it has not
submitted a completed recertification
petition by the school’s certification
expiration date.

(ii) Withdrawal on notice. SEVP will
issue an NOIW, in accordance with 8
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CFR 214.4(b), if SEVP determines that a
school reviewed out-of-cycle has failed
to sustain eligibility or has failed to
comply with the recordkeeping,
retention, reporting and other
requirements of paragraphs (f), (g), (j),
(k), and (1) of this section. When a
school fails to file an answer to an
NOIW within the 30-day period, SEVP
will withdraw the school’s certification
and notify the DSOs of the decision, in
accordance with 8 CFR 214.4(d). Such
withdrawal of certification may not be
appealed.

(5) Notice of Denial. A Notice of
Denial will be sent to a school when
SEVP denies a petition for initial
certification or recertification. The
notice will address appeals options.
Schools denied recertification must
comply with 8 CFR 214.4(i).

(6) Notice of Automatic Withdrawal.
Schools that relinquish SEVP
certification for any of the reasons cited
in 8 CFR 214.4(a)(3) will be served a
Notice of Automatic Withdrawal.

(7) Notice of Withdrawal. A school
found to be ineligible for continued
SEVP certification as a result of an out-
of-cycle review will receive a Notice of
Withdrawal. Schools withdrawn must
comply with 8 CFR 214.4(i).

(8) Notice of SEVIS Access
Termination Date. The Notice of SEVIS
Access Termination Date gives the
official date for the school’s denial or
withdrawal to be final and SEVIS access
to be terminated. In most situations,
SEVP will not determine a SEVIS access
termination date for that school until
the appeals process has concluded and
the initial denial or withdrawal has
been upheld, in accordance with 8 CFR
214.4(i)(3). The school will no longer be
able to access SEVIS and SEVP will
automatically terminate any remaining
Active SEVIS records for that school on
that date.

(f) Adjudication of a petition for SEVP
certification or recertification. (1)
Approval. The school is required to
immediately report through SEVIS any
change to its school information upon
approval of a petition for SEVP
certification or recertification.
Modification to school information
listed in paragraph (h)(3) of this section
will require a determination of
continued eligibility for certification.
The certification is valid only for the
type of program and student specified in
the approval notice. The certification
may be withdrawn in accordance with
the provisions of 8 CFR 214.4, is subject
to review at any time, and will be
reviewed every 2 years.

(2) Denial. The petitioner will be
notified of the reasons for the denial and
appeal rights, in accordance with the

provisions of 8 CFR part 103 and 8 CFR
214.4, if SEVP denies a petition for

certification or recertification.
* % %

(1) Student records. An SEVP-
certified school must keep records
containing certain specific information
and documents relating to each F-1 or
M-1 student to whom it has issued a
Form I-20, while the student is
attending the school and until the
school notifies SEVP, in accordance
with the requirements of paragraphs
(g)(1) and (2) of this section, that the
student is not pursuing a full course of
study. The school must keep a record of
having complied with the reporting
requirements for at least three years
after the student is no longer pursuing
a full course of study. The school must
maintain records on the student in
accordance with paragraphs (g)(1) and
(2) of this section if a school
recommends reinstatement for a student
who is out of status. The school must
maintain records on the student for
three years from the date of the denial
if the reinstatement is denied. The DSO
must make the information and
documents required by this paragraph
available, including academic
transcripts, and must furnish them to
DHS representatives upon request.
Schools must maintain and be able to
provide an academic transcript or other
routinely maintained student records
that reflect the total, unabridged
academic history of the student at the
institution, in accordance with
paragraph (g)(1)(iv) of this section. All
courses must be recorded in the
academic period in which the course
was taken and graded. The information
and documents that the school must
keep on each student are as follows:

(i) Identification of the school, to
include name and full address.

(ii) Identification of the student, to
include name while in attendance, date
and place of birth, country of
citizenship, school’s student
identification number.

(iii) Current address where the
student and his or her dependents
physically reside. In the event the
student or his or her dependents cannot
receive mail at such physical residence,
the school must provide a mailing
address in SEVIS. If the mailing address
and the physical address are not the
same, the school must maintain a record
of both mailing and physical addresses
and provide the physical location of
residence of the student and his or her
dependents to DHS upon request.

(iv) Record of coursework. Identify
the student’s degree program and field
of study. For each course, give the
periods of enrollment, course

identification code and course title; the
number of credits or contact hours, and
the grade; the number of credits or clock
hours, and for credit hour courses the
credit unit; the term unit (semester
hour, quarter hour, etc.). Include the
date of withdrawal if the student
withdrew from a course. Show the grade
point average for each session or term.
Show the cumulative credits or clock
hours and cumulative grade point
average. Narrative evaluation will be
accepted in lieu of grades when the
school uses no other type of grading.

(v) Record of transfer credit or clock
hours accepted. Type of hours, course
identification, grades.

(vi) Academic status. Include the
effective date or period if suspended,
dismissed, placed on probation, or
withdrawn.

(vii) Whether the student has been
certified for practical training, and the
beginning and end dates of certification.

(viii) Statement of graduation (if
applicable). Title of degree or credential
received, date conferred, program of
study or major.

(ix) Termination date and reason.

(x) The documents referred to in
paragraph (k) of this section.

(x1) Date of last entry into the United
States; most recent Form I-94 number
and date of issue.

Note to paragraph (g)(1): A DHS officer
may request any or all of the above data on
any individual student or class of students
upon notice. This notice will be in writing
if requested by the school. The school will
have three work days to respond to any
request for information concerning an
individual student, and ten work days to
respond to any request for information
concerning a class of students. The school
will respond orally on the same day the
request for information is made if DHS
requests information on a student who is
being held in custody, and DHS will provide
a written notification that the request was
made after the fact, if the school so desires.
DHS will first attempt to gain information
concerning a class of students from DHS
record systems.

(2) Reporting changes in student and
school information. (i) Schools must
update SEVIS with the current
information within 21 days of a change
in any of the information contained in
paragraphs (f)(1) and (h)(3) of this
section.

(ii) Schools are also required to report
within 21 days any change of the
information contained in paragraph
(g)(1) or the occurrence of the following
events:

(E) Any other notification request not
covered by paragraph (g)(1) of this
section made by DHS with respect to the
current status of the student.
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(111) * % %

(C) The start date of the student’s next
session, term, semester, trimester, or
quarter. For initial students, the start
date is the “program start date” or
“report date.” (These terms are used
interchangeably.) The DSO may choose
a reasonable date to accommodate a
student’s need to be in attendance for
required activities at the school prior to
the actual start of classes when
determining the report date on the Form
1-20. Such required activities may
include, but are not limited to, research
projects and orientation sessions. The
DSO may not, however, indicate a
report date more than 30 days prior to
the start of classes. The next session
start date is the start of classes for
continuing students.

(D) Adjustment to the program
completion date. Any factors that
influence the student’s progress toward
program completion must be reflected
by making an adjustment updating the

program completion date.
* * * * *

(h) SEVP certification, recertification,
out-of-cycle review, and oversight of
schools—(1) Certification. A school
seeking SEVP certification for
attendance by nonimmigrants under
section 101(a)(15)(F)(i) or
101(a)(15)(m)(@) of the Act must use
SEVIS to file an electronic petition
(which compiles the data for the Form
I-17) and must submit the
nonrefundable certification petition fee
on-line.

(i) Filing a petition. The school must
access the SEVP Web site at http://
www.ice.gov/sevis to file a certification
petition in SEVIS. The school will be
issued a temporary ID and password in
order to access SEVIS to complete and
submit an electronic Form I-17. The
school must submit online the
nonrefundable certification petition fee
of $1,700, and the mandatory site visit
fee of $655. The school must pay the
$655 site visit cost for each additional
school or campus listed on Form I-17B.

(ii) Site visit, petition adjudication
and school notification. SEVP will
conduct a site visit for each petitioning
school and its additional schools or
campuses. SEVP will contact the school
to arrange the site visit. The school must
comply with and complete the visit
within 30 days after the date SEVP
contacts the school to arrange the visit,
or the petition for certification will be
denied as abandoned. DSOs and school
officials that have signed the school’s
Form I-17 petition must be able to
demonstrate to DHS representatives
how they obtain access to the
regulations cited in the certification as

part of the site visit. Paper or electronic
access is acceptable. DSOs must be able
to extract pertinent citations within the
regulations related to their requirements
and responsibilities. SEVP will issue a
notice of approval and SEVIS will be
updated to reflect the school’s
certification if SEVP approves the
school’s certification petition.

(iii) Certification denial. SEVP will
issue a notice of denial in accordance
with paragraph (f)(2) of this section if a
school’s petition for certification is
denied.

(2) Recertification. Schools are
required to file a completed petition for
SEVP recertification before the school’s
certification expiration date, which is
two years from the date of their previous
SEVP certification or recertification
expiration date, except for the first
recertification cycle after publication of
the recertification rule. SEVP will
review a petitioning school’s
compliance with the recordkeeping,
retention and reporting, and other
requirements of paragraphs (f), (g), (j),
(k), and (1) of this section, as well as
continued eligibility for certification,
pursuant to paragraph (a)(3) of this
section.

(i) Filing of petition for recertification.
Schools must submit a completed Form
I-17 (including supplements A and B)
using SEVIS, and submit a paper copy
of the Form I-17 bearing original
signatures of all officials. SEVP will
notify all DSOs of a previously certified
school 180 days prior to the school’s
certification expiration date that the
school may submit a petition for
recertification. A school may file its
recertification petition at any time after
receipt of this notification. A school
must submit a complete recertification
petition package, as outlined in the
submission guidelines, by its
certification expiration date. SEVP will
send a notice of confirmation of
complete filing or rejection to the school
upon receipt of any filing of a petition
for recertification.

(A) Notice of confirmation assures a
school of uninterrupted access to SEVIS
while SEVP adjudicates the school’s
petition for recertification. A school that
has complied with the petition
submission requirements will continue
to have SEVIS access after its
certification expiration date while the
adjudication for recertification is
pending. The school is required to
comply with all regulatory,
recordkeeping, retention and reporting,
and other requirements of paragraphs
(£), (g), (), (k), and (1) of this section
during the period the petition is
pending.

(B) Notice of rejection informs a
school that it must take prompt
corrective action in regard to its
recertification petition prior to its
certification expiration date to ensure
that its SEVIS access will not be
terminated and its petition for
recertification will be accepted for
adjudication.

(ii) Consequence of failure to petition.
SEVP will issue an NOIW to the school
30 days prior to a school’s certification
expiration date. SEVP will no longer
accept a petition for recertification from
the school and will immediately
withdraw the school’s certification if the
school does not petition for
recertification, abandons its petition, or
does not submit a complete
recertification petition package by the
certification expiration date, in
accordance with the automatic
withdrawal criteria in 8 CFR 214.4(a)(3).
The school must comply with 8 CFR
214.4(i) upon withdrawal.

(iii) School recertification process—
(A) General. School recertification
reaffirms the petitioning school’s
eligibility for SEVP certification and the
school’s compliance with
recordkeeping, retention, reporting and
other requirements of paragraphs (f), (g),
(§), (k), and (1) of this section since its
previous certification.

(B) Compliance. Assessment by SEVP
of a school petitioning for recertification
will focus primarily on overall school
compliance, but may also include
examination of individual DSO
compliance as data and circumstances
warrant. Past performance of these
individuals, whether or not they
continue to serve as principal
designated school officials (PDSOs) or
DSOs, will be considered in any petition
for recertification of the school.

(C) On-site review for recertification.
All schools are subject to on-site review,
at the discretion of SEVP, in
conjunction with recertification. The
school must comply with and complete
an on-site review within 30 days of the
notification by a DHS representative of
a school that it has been selected for an
on-site review for recertification, or the
petition for recertification will be
denied as abandoned, resulting in the
school’s withdrawal from SEVIS.

(iv) Recertification approval. SEVP
will issue a notice of approval if a
school’s petition for recertification is
approved. The date of the subsequent
recertification review will be two years
after the school’s certification expiration
date from this petition cycle.

(v) Recertification denial. SEVP will
issue a notice of denial if a school’s
petition for recertification is denied, in
accordance with 8 CFR 103.3.
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(vi) Adjustment of certification
expiration date. Schools eligible for
recertification before [Insert date 180
days from date of publication of the
final rule in the Federal Register] will,
at a minimum, have their certification
expiration date extended to [Insert date
180 days from the date of publication of
the final rule in the Federal Register].
SEVP may extend the certification
expiration date beyond this date during
the first cycle of recertification.

(3) Out-of-cycle review and oversight
of SEVP-certified schools. (i) SEVP will
determine if out-of-cycle review is
required upon receipt in SEVIS of any
changes from an SEVP-certified school
to its Form I-17 information. The Form
I-17 information that requires out-of-
cycle review when changed includes:

(A) Approval for attendance of
students (F/M/both);

(B) Name of school system; name of
main campus;

(C) Mailing address of the school;

D) Location of the school;

E) School type;

F) Public/private school indicator;
G) Private school owner name;

H) The school is engaged in;

(I) The school operates under the
following Federal, State, Local or other
authorization;

(J) The school has been approved by
the following national, regional, or state
accrediting association or agency;

(K) Areas of study;

(L) Degrees available from the school;

(M) If the school is engaged in
elementary or secondary education;

(N) If the school is engaged in higher
education;

(O) If the school is engaged in
vocational or technical education;

(P) If the school is engaged in English
language training;

(Q) Adding or deleting campuses;

(R) Campus name;

(S) Campus mailing address; and

(T) Campus location address.

(ii) SEVP may request a school to
electronically update all Form I-17
fields in SEVIS and provide SEVP with
documentation supporting the update.
The school must complete such updates
in SEVIS and submit the supporting
documentation to SEVP within 10
business days of the request from SEVP.

(iii) SEVP may review a school’s
certification at any time to verify the
school’s compliance with the
recordkeeping, retention, reporting and
other requirements of paragraphs (f), (g),
(§), (k), and (1) of this section to verify
the school’s continued eligibility for
SEVP certification pursuant to
paragraph (a)(3) of this section. SEVP
may initiate remedial action with the
school, as appropriate, and may initiate

(
(
(
(
(

withdrawal proceedings against the
school pursuant to 8 CFR 214.4(b) if
noncompliance or ineligibility of a
school is identified.

(iv) On-site review. SEVP-certified
schools are subject to on-site review at
any time. SEVP will initiate withdrawal
proceedings against the school,
pursuant to 8 CFR 214.4(b), if a certified
school selected for on-site review prior
to its certification expiration date fails
to comply with and complete the review
within 30 days of the date SEVP
contacted the school to arrange the
review.

(v) Notice of Continued Eligibility.
SEVP will issue the school a notice of
continued eligibility if, upon
completion of an out-of-cycle review,
SEVP determines that the school
remains eligible for certification. Such
notice will not change the school’s
previously-determined certification
expiration date unless specifically
notified by SEVP.

(vi) Withdrawal of certification. SEVP
will institute withdrawal proceedings in
accordance with 8 CFR 214.4(b) if, upon
completion of an out-of-cycle review,
SEVP determines that a school or its
programs are no longer eligible for
certification.

(vii) Voluntary withdrawal. A school
can voluntarily withdraw from SEVP
certification at any time or in lieu of
complying with an out-of-cycle review
or request. Failure of a school to comply
with an out-of-cycle review or request
by SEVP will be treated as a voluntary
withdrawal. A school must initiate
voluntary withdrawal by sending a
request for withdrawal on official school
letterhead to SEVP.

(i) Administration of student
regulations. DHS officials may conduct
out-of-cycle, on-site reviews on the
campuses of SEVP-certified schools to
determine whether nonimmigrant
students on those campuses are
complying with DHS regulations
pertaining to them, including the
requirement that each maintains a valid
passport. DHS officers will take
appropriate action regarding violations
of the regulations by nonimmigrant
students.

(k) Issuance of Certificate of
Eligibility. A DSO of an SEVP-certified
school must sign any completed Form I-
20 issued for either a prospective or
continuing student or a dependent. A
Form I-20 issued by a certified school
system must state which school within
the system the student will attend. Only
a DSO of an SEVP-certified school may
issue a Form I-20 to a prospective
student and his or her dependents, and

only after the following conditions are
met:

(1) * % %

(1) * % %

(ii) Each campus must have one
PDSO. The PDSO is responsible for
updating SEVIS to reflect the addition
or deletion of any DSO on his or her
associated campus. SEVP will use the
PDSO as the point of contact on any
issues that relate to the school’s
compliance with the regulations, as well
as any system alerts generated by SEVIS.
SEVP may also designate certain
functions in SEVIS for use by the PDSO
only. The PDSO of the main campus is
the only DSO authorized to submit a
Form I-17 for recertification. The PDSO
and DSO will share the same
responsibilities in all other respects.

* * * * *

(2) Name, title, and sample signature.
Petitions for SEVP certification, review
and recertification must include the
names, titles, and sample signatures of
designated officials. An SEVP-certified
school must update SEVIS upon any
changes to the persons who are
principal or designated officials, and
furnish the name, title and e-mail
address of any new official within 21
days of the change. Any changes to the
PDSO or DSO must be made by the
PDSO within 21 days of the change.
DHS may, at its discretion, reject the
submission of any individual as a DSO
or withdraw a previous submission by
a school of an individual.

* * * * *

5. Section 214.4 is amended by:

a. Revising the section heading;

b. Revising paragraph (a)(1);

c. Redesignating paragraphs (a)(2) and
(a)(3) as paragraphs (a)(3) and (a)(4)
respectively;

d. Adding a new paragraph (a)(2);

e. Revising newly designated
paragraph (a)(3);

f. Revising paragraph (b);

g. Revising paragraph (g); and by

h. Adding paragraph (i).

The revisions and addition read as
follows:

§214.4 Denial of certification, denial of
recertification or withdrawal of SEVP
certification.

(a) * *x %

(1) Denial of certification. The
petitioning school will be notified of the
reasons and appeal rights if a petition
for certification is denied, in accordance
with the provisions of 8 CFR 103.3. A
petitioning school denied certification
may file a new petition for certification
at any time.

(2) Denial of recertification or
withdrawal on notice. The school must
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wait at least one calendar year from the
date of denial of recertification or
withdrawal on notice before being
eligible to petition again for SEVP
certification if a school’s petition for
recertification is denied by SEVP
pursuant to 8 CFR 214.3(h)(3)(v), or its
certification withdrawn on notice
pursuant to paragraph (b) of this section.
Eligibility to re-petition will be at the
discretion of the Director of SEVP. A
school or school system’s SEVP
certification for the attendance of
nonimmigrant students, pursuant to
sections 101(a)(15)(F)(i) and/or
101(a)(15)(M)(i) of the Immigration and
Nationality Act, will be withdrawn on
notice subsequent to out-of-cycle
review, or recertification denied, if the
school or school system is determined
to no longer be entitled to certification
for any valid and substantive reason
including, but not limited to, the
following:

(i) Failure to comply with 8 CFR
214.3(g)(1) without a subpoena.

(ii) Failure to comply with 8 CFR
214.3(g)(2).

(iii) Failure of a DSO to notify SEVP
of the attendance of an F—1 transfer
student as required by 8 CFR
214.2(f)(8)(ii).

(iv) Failure of a DSO to identify on the
Form I-20 which school within the
system the student must attend, in
compliance with 8 CFR 214.3(k).

(v) Willful issuance by a DSO of a
false statement, including wrongful
certification of a statement by signature,
in connection with a student’s school
transfer or application for employment
or practical training.

(vi) Conduct on the part of a DSO that
does not comply with the regulations.

(vii) The designation as a DSO of an
individual who does not meet the
requirements of 8 CFR 214.3(1)(1).

(viii) Failure to provide SEVP paper
copies of the school’s Form I-17 bearing
the names, titles, and signatures of
DSOs as required by 8 CFR 214.3(1)(2).

(ix) Failure to submit statements of
DSOs as required by 8 CFR 214.3(1)(3).

(x) Issuance of Forms I-20 to students
without receipt of proof that the
students have met scholastic, language,
or financial requirements as required by
8 CFR 214.3(k)(2).

(xi) Issuance of Forms I-20 to aliens
who will not be enrolled in or carry full
courses of study, as defined in 8 CFR
214.2(f)(6) or 214.2(m)(9).

(xii) Failure to operate as a bona fide
institution of learning.

(xiii) Failure to employ adequate
qualified professional personnel.

(xiv) Failure to limit advertising in the
manner prescribed in 8 CFR 214.3(j).

(xv) Failure to maintain proper
facilities for instruction.

(xvi) Failure to maintain accreditation
or licensing necessary to qualify
graduates as represented in the school’s
Form I-17.

(xvii) Failure to maintain the physical
plant, curriculum, and teaching staff in
the manner represented in the Form I-
17.

(xviii) Failure to comply with the
procedures for issuance of Forms I-20
as set forth in 8 CFR 214.3(k).

(xix) Failure of a DSO to notify SEVP
of material changes, such as changes to
the school’s name, address, or
curriculum, as required by 8 CFR
214.3(f)(1).

(3) Automatic withdrawal. A school
that is automatically withdrawn and
subsequently wishes to enroll
nonimmigrant students in the future
may file a new petition for SEVP
certification at any time. The school
must use the certification petition
procedures described in 8 CFR
214.3(h)(1) to gain access to SEVIS for
submitting its petition. Past compliance
with the recordkeeping, retention,
reporting and other requirements of 8
CFR 214.3(f), (g), (j), (k), and (1), and
with the requirements for transition of
students under paragraph (i) of this
section will be considered in the
evaluation of a school’s subsequent
petition for certification. SEVP
certification will be automatically
withdrawn:

(i) As of the date of termination of
operations, if an SEVP-certified school
terminates its operations.

(ii) As of a school’s certification
expiration date, if an SEVP-certified
school does not submit a completed
recertification petition in the manner
required by 8 CFR 214.3(h)(2).

(iii) Sixty days after the change of
ownership if an SEVP-certified school
changes ownership, unless the school
files a new petition for SEVP
certification, in accordance with the
procedures at 8 CFR 214.3(h)(1), within
60 days of the change of ownership.
SEVP will review the petition if the
school properly files such petition to
determine whether the school still
meets the eligibility requirements of 8
CFR 214.3(a)(3) and is still in
compliance with the recordkeeping,
retention, reporting and other
requirements of 8 CFR 214.3 (f), (g), (j),
(k), and (1). SEVP will institute
withdrawal proceedings in accordance
with paragraph (b) of this section if,
upon completion of the review, SEVP
finds that the school is no longer
eligible for certification, or is not in
compliance with the recordkeeping,
retention, reporting and other

requirements of 8 CFR 214.3 (f), (g), (j),
(k), and (1).

(iv) If an SEVP-certified school
voluntarily withdraws from its
certification.

(b) Withdrawal on notice. SEVP will
initiate an out-of-cycle review and serve
the school’s PDSO with a Notice of
Intent to Withdraw (NOIW) if SEVP has
information that a school or school
system may no longer be entitled to
SEVP certification prior to the school
being due for its two-year
recertification. The NOIW will inform
the school of:

(1) The grounds for withdrawing
SEVP certification.

(2) The 30-day deadline from the date
of the service of the NOIW for the
school to submit sworn statements, and
documentary or other evidence, to rebut
the grounds for withdrawal of
certification in the NOIW. An NOIW is
not a means for the school to submit
evidence that it should have previously
submitted as a part of its established
reporting requirements.

(3) The school’s right to submit a
written request (including e-mail)
within 30 days of the date of service of
the NOIW for a telephonic interview in
support of its response to the NOIW.

* * * * *

(g) Decision. The decision of SEVP
will be in accordance with 8 CFR
103.3(a)(1).

* * * * *

(i) Operations at a school when SEVP
certification is relinquished or
withdrawn, or whose recertification is
denied and on the SEVIS access
termination date—(1) General. A school
whose certification is relinquished or
withdrawn, or whose recertification is
denied may, at SEVP discretion, no
longer be able to create Initial student
records or issue new Forms I-20,
Certificate of Eligibility for
Nonimmigrant Student, for initial
attendance. Schools must comply with
the instructions given in the notice of
withdrawal or denial with regard to
management of status for their Initial
and continuing F and/or M students. All
other SEVIS functionality, including
event reporting for students, will remain
unchanged until the school’s SEVIS
access termination date. The school
must continue to comply with the
recordkeeping, retention, reporting and
other requirements of 8 CFR 214.3(1),
(g), (j), (k), and (1) until its SEVIS access
termination date.

(2) SEVIS access termination. In
determining the SEVIS access
termination date, SEVP will consider
the impact that such date will have
upon SEVP, the school, and the school’s
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nonimmigrant students in determining
the SEVIS access termination date.
SEVP will not determine a SEVIS access
termination date for that school until
the appeals process has concluded and
the initial denial or withdrawal has
been upheld unless a school whose
certification is withdrawn or whose
recertification is denied is suspected of
criminal activity or poses a potential
national security threat. The school will
no longer be able to access SEVIS, and
SEVP will automatically terminate any
remaining Active SEVIS records for that
school on the SEVIS access termination
date.

(3) Legal obligations and
ramifications for a school and its DSOs
when a school is having SEVP
certification denied or withdrawn.
Schools are obligated to their students
to provide the programs of study to
which they have committed themselves
in the students’ application for
enrollment and acceptance process.
Schools are obligated to the U.S.
government to comply with the
recordkeeping, retention, reporting and
other requirements contained in 8 CFR
214.3. With any new petition for SEVP
certification, SEVP will consider the
extent to which a school has fulfilled
these obligations to students and the
U.S. government during any previous
period of SEVP certification.

6. Section 214.13 is amended by
revising paragraph (a), to read as
follows:

§214.13 SEVIS fee for certain F, J, and M
nonimmigrants.

(a) Applicability. The following aliens
are required to submit a payment in the
amount indicated for their status to the
Student and Exchange Visitor Program
(SEVP) in advance of obtaining
nonimmigrant status as an F or M
student or ] exchange visitor, in
addition to any other applicable fees,
except as otherwise provided for in this
section:

(1) An alien who applies for F-1 or F—
3 status in order to enroll in a program
of study at an SEVP-certified institution
of higher education, as defined in
section 101(a) of the Higher Education
Act of 1965, as amended, or in a
program of study at any other SEVP-
certified academic or language-training
institution including private elementary
and secondary schools and public
secondary schools, the amount of $200;

(2) An alien who applies for J-1 status
in order to commence participation in
an exchange visitor program designated
by the Department of State (DOS), the
amount of $180, with a reduced fee for
certain exchange visitor categories as

provided in paragraphs (b)(1) and (c) of
this section; and

(3) An alien who applies for M—1 or
M-3 status in order to enroll in a
program of study at an SEVP-certified
vocational educational institution,
including a flight school, in the amount

of $200.

* * * * *
Michael Chertoff,
Secretary.

[FR Doc. E8-8261 Filed 4-18-08; 8:45 am]
BILLING CODE 4410-10-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

9 CFR Part 201
RIN 0580-AA99

Weighing, Feed, and Swine
Contractors

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Proposed rule; notice of
reopening of comment period.

SUMMARY: We published a notice of
proposed rulemaking in the Federal
Register on February 11, 2008 (73 FR
7686), asking for comments on proposed
amendments to four existing scales and
weighing regulations issued under the
Packers and Stockyards Act (P&S Act).
The notice provided an opportunity for
interested parties to submit written
comments to Grain Inspection, Packers
and Stockyards Administration (GIPSA)
until April 11, 2008. In response to a
request from the poultry industry, we
are reopening and extending the
comment period to provide interested
parties with additional time in which to
comment.

DATES: The comment period for the
proposed rule published at 73 FR 7686,
February 11, 2008, which originally
closed on April 11, 2008, is reopened
and extended through May 21, 2008. We
will consider comments that we receive
by May 21, 2008.

ADDRESSES: We invite you to submit
comments on this notice of proposed
rulemaking. You may submit comments
by any of the following methods:

e E-Mail: Send comments via
electronic mail to
comments.gipsa@usda.gov.

e Mail: Send hardcopy written
comments to Tess Butler, GIPSA, USDA,
1400 Independence Avenue, SW., Room
1643-S, Washington, DC 20250-3604.

e Fax: Send comments by facsimile
transmission to: (202) 690-2755.

e Hand Delivery or Gourier: Deliver
comments to: Tess Butler, GIPSA,
USDA, 1400 Independence Avenue,
SW., Room 1643-S, Washington, DC
20250-3604.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Instructions: All comments should
make reference to the date and page
number of the February 11, 2008, issue
of the Federal Register. [73 FR 7686]

¢ Read Comments: All comments will
be available for public inspection in the
above office during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT: S.
Brett Offutt, Director, Policy and
Litigation Division, P&SP, GIPSA, 1400
Independence Avenue, SW.,
Washington, DC 20250-3646, (202) 720—
7363, s.brett.offutt@usda.gov.
SUPPLEMENTARY INFORMATION: GIPSA
published a notice of proposed
rulemaking in the Federal Register on
February 11, 2008 (73 FR 7686), seeking
public comment on proposed
amendments to 9 CFR part 201. The
comment period of 60 days from the
date of publication closed on April 11,
2008. GIPSA has received a request from
the poultry industry to provide
interested parties additional time to
comment. In response, the comment
period is reopened for an additional 30-
day period. Any comments submitted
after the close of the original comment
period on April 11, 2008, but prior to
the date of publication of this notice in
the Federal Register will also be
considered. All comments submitted
between February 11, 2008 and May 21,
2008 will be considered.

Dated: April 14, 2008.
Alan Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E8—8554 Filed 4-18-08; 8:45 am]|
BILLING CODE 3410-KD-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM391; Notice No. 25-08-05-
SC]

Special Conditions: Embraer S.A.,
Model ERJ 190-100 ECJ Airplane;
Flight-Accessible Class C Cargo
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Embraer S.A. Model
ERJ 190-100 ECJ airplane. This airplane
will have novel or unusual design
features associated with access during
flight of the main deck Class C cargo
compartment. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These proposed
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Comments must be received on
or before May 12, 2008.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM391,
1601 Lind Avenue, SW., Renton,
Washington, 98057-3356. You may
deliver two copies to the Transport
Airplane Directorate at the above
address. You must mark your
comments: Docket No. NM391. You may
inspect comments in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe/Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
980557—-3356; telephone 425-227-2194;
facsimile 425-227-1232.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested persons to
participate in this rulemaking by
sending written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider all
comments filed late if it is possible to
do so without incurring expense or
delay. We may change these special
conditions based on the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

Embraer made the original application
for certification of the ERJ 190 on May
20, 1999. The Embraer application
includes six different models, the initial
variant being designated as the ERJ 190—
100. The application was submitted
concurrently with that for the ER] 170—
100, which received an FAA Type
Certificate (TC) on February 20, 2004.
Although the applications were
submitted as two distinct type
certificates, the airplanes share the same
conceptual design and general
configuration. On July 2, 2003, Embraer
submitted a request for an extension of
its original application for the ER]J 190
series, with a new application date of
May 30, 2001, for establishing the type
certification basis. The FAA
certification basis was adjusted to reflect
this new reference date. In addition,
Embraer has elected to voluntarily
comply with certain 14 CFR part 25
amendments introduced after the May
30, 2001, application date.

On May 30, 2001, Embraer S.A.
applied for an amendment to Type
Certificate No. A57NM to include the
new Embraer Model ERJ 190-100 EC]J.
The ERJ 190-100 EC]J is a derivative of
the Embraer ERJ 190 which is approved
under Type Certificate No. A57NM. The
ERJ 190-100 ECJ is a low wing,
transport-category aircraft powered by
two wing-mounted General Electric
CF34-10E6 turbofan engines. The
airplane is a 19-passenger regional jet
with a maximum take off weight of
54,500 kilograms (120,151 pounds). The
maximum operating altitude and speed
are 41,000 feet and 320 knots calibrated
air speed (KCAS)/0.82 MACH,
respectively. The ERJ 190-100 ECJ
design includes an accessible main deck
Class C cargo compartment.

The regulations consider that a “cargo
compartment” is not intended for access
during flight by the traveling public.
The intent of the Class C cargo
compartment was that it be a self-
contained, isolated compartment
intended to carry baggage and/or cargo.

It was not intended for access during
flight. Access into a cargo compartment
inherently carries with it an increased
level of risk as baggage or cargo could
shift, a decompression could occur in
the compartment, or a fire could
develop during the flight. The FAA
considers that any of these threats are
beyond passengers’ capabilities. In
addition, there are security concerns
with access to the checked baggage and/
or cargo.

The FAA acknowledges that an
allowance was made specifically for
crew access into a Class B cargo
compartment for the express purpose of
fire fighting. Passengers’ access during
flight into aft Class B cargo
compartments has been permitted in the
past for other small aircraft that are
operated under part 91 and 135
operations. Passengers’ quick access to
luggage has been allowed because of the
limited duration for use and limited
number of passengers possibly affected.
These approvals were granted before the
increased security concerns and the new
regulations imposed by the
Transportation Security Administration
(TSA) to address the security concerns.

The FAA gave no consideration to a
flight-accessible Class C cargo
compartment when the classification
was first developed, as no manufacturer
had ever proposed to incorporate such
a feature into their design. Inherently a
““cargo compartment” was not intended
for access, especially by the traveling
public.

The FAA acknowledges that a
previous Embraer airplane, the Embraer
EMB 135B]J, has a flight-accessible Class
C cargo compartment that was approved
using an equivalent level of safety
finding. The Embraer EMB 135B] design
is similar to the proposed design for the
ERJ 190-100 ECJ. The EMB 135B]
approval was granted before the
increased security concerns and the new
regulations imposed by the TSA to
address security concerns. We have
determined that because the existing
airworthiness standards do not contain
adequate or appropriate safety
standards, relative to cargo
compartment accessibility by passengers
during flight, special conditions are the
appropriate method for this and all
future accessible Class C cargo
compartments.

Type Certification Basis

Under the provisions of § 21.101,
Embraer S.A. must show that the Model
ERJ 190-100 ECJ meets the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A57NM or the applicable
regulations in effect on the date of
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application for the change to the ER]J
190-100 ECJ. The regulations
incorporated by reference in the type
certificate are commonly referred to as
the “original type certification basis.”
The regulations incorporated by
reference in Type Certificate No.
A57NM are as follows:

Embraer has proposed to voluntarily
adopt several 14 CFR part 25
amendments that became effective after
the requested new application date of
May 30, 2001, specifically Amendment
25-102, except paragraph 25.981(c);
Amendments 25-103 through 25-105 in
their entirety; Amendment 25-107,
except paragraph 25.735(h);
Amendment 25-108 through 25-110 in
their entirety; and Amendments 25-112
through 25-114 in their entirety.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
Embraer Model ER] 190-100 ECJ
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Embraer Model ER]J 190—
100 ECJ must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in §11.19, under §11.38, and
they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Embraer Model ER] 190-100 ECJ
will incorporate the following novel or
unusual design features: an unusual
design relative to those which have been
certificated under 14 CFR part 25, and
passenger access during flight of a Class
C cargo compartment.

Discussion

The FAA considers that Class C cargo
compartment access during flight may
impact the isolation of the passenger
cabin from the cargo compartment,

which is needed to protect the
passengers from any fire and smoke that
may start within the cargo compartment,
as required by § 25.857(c). In addition,
in-flight access to the Class C
compartment creates unique hazards
resulting from passengers having access
to cargo and baggage in the
compartment. These hazards include
safety for the persons entering the cargo
compartment, possible hazards to the
airplane as a result of this access, and
the security concerns with access to the
checked baggage and/or cargo. The
proposed special conditions provide
additional requirements necessary to
ensure sufficient cabin isolation from
fire and smoke in this unusual design
configuration, and for passenger safety
while occupying the Class C
compartment during flight. In the
future, the FAA position on this special
condition may change due to increasing
concern over airplane security.

The FAA has been in contact with the
TSA to understand the security
concerns with passengers having access
in-flight to checked baggage and/or
cargo. The TSA has provided the
following information to clarify the
regulations concerning access to cargo
compartments by passengers.

Aircraft operators holding operating
certificates under 14 CFR part 119 for
scheduled passenger operations, public
charter passenger operations, private charter
passenger operations must have an aircraft
operator security program. For U.S. flag
carriers 49 CFR 1544 regulates the operator
security program. Specifically, 49 CFR
1544.101(a)—(i) describes the type of program
an aircraft operator must adopt depending on
the type of aircraft operation. For the vast
majority of operations in-flight access to
checked baggage and/or cargo by passengers
is NOT permitted by the aircraft operator
security program. Aircraft operators should
contact their Principal Security Inspector
(PSI) concerning in-flight access to checked
baggage and/or cargo by passengers.

Based on this understanding of the TSA
regulations, the FAA’s position is that
the basic approval for flight-accessible
Class C cargo compartment should be
limited to airplanes operated for private
use, not-for-hire, not for common
carriage.

For airplanes not operated for hire or
offered for common carriage, flight-
accessibility to check baggage and/or
cargo is controlled by the operator of the
airplane. This provision does not
preclude the operator from receiving
remuneration to the extent consistent
with 14 CFR parts 125 and 91, subpart
F, as applicable. These airplane
operators do not hold operating
certificates under 14 CFR part 119.

For Class C cargo compartments, the
means of controlling a fire is by flooding

the compartment with an extinguishing
agent. These extinguishing agents are
hazardous to humans. In the event of
smoke detection, the flightcrew should
ensure that the cargo compartment is
not occupied before they discharge the
extinguishing agent. To address this
concern, a warning system is provided
to the flight crew to alert them when a
person is in the cargo compartment.
However, the FAA’s position is that the
fire threat is of paramount concern, and
therefore prompt crew action to fight the
fire must be taken to prevent a fire from
threatening the safety of the airplane.

After the extinguishing agent has been
discharged into the compartment, there
must be a means of alerting person(s)
not to enter the compartment. It must be
located adjacent to the entry/exit door
that provides access into the
compartment. Access into the cargo
compartment must be prevented after
discharge of the extinguishing agent to
prevent persons being exposed to the
extinguishing agent and to keep the
extinguishing agent in the compartment
to control the fire.

Passengers in the cabin are alerted
when oxygen is needed. A person in the
cargo compartment would not be alerted
when oxygen is needed. To address this
concern, an aural and visual indication
system within the cargo compartment is
required to alert the person(s) that
oxygen is required. An oxygen
dispensing unit must be provided
adjacent to the entry door into the cargo
compartment to have oxygen readily
available for the person leaving the
compartment. The oxygen supply lines
must not be routed into the cargo
compartment because that would
provide a source of oxygen to the cargo
which would feed a fire.

If a net is used as the primary means
of retention of the cargo, an untrained
person accessing a cargo compartment
may not be capable of securing the net
correctly to maintain the retention of the
cargo. The improperly restrained cargo
could be a hazard in flight to the safe
operation of the airplane and a hazard
to the occupants under crash load
conditions.

Applicability

As discussed above, these special
conditions are applicable to the ER]
190-100 ECJ. Should Embraer S.A.
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Certification of the ER] 190-100 ECJ is
currently scheduled for June 2008. The
substance of these special conditions
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has been subject to the notice and
public comment procedure in several
prior instances. Therefore, because a
delay would significantly affect the
applicant’s installation of the system
and certification of the airplane, we are
shortening the public comment period
to 20 days.

Conclusion

This action affects only certain novel
or unusual design features on Model ER]
190-100 ECJ airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Therefore, under the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Embraer S.A.
Model ER] 190-100 EC]J.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Embraer
S.A. Model ER]J 190-100 ECJ airplanes.

1. There must be a clear, visual
message in the cockpit to advise the
flightcrew when the main deck Class C
cargo compartment is occupied.

2. There must be means provided to
keep the cargo door open while the
cargo compartment is occupied. There
must be a placard located on or adjacent
to the cargo door instructing occupants
that the door must be closed and latched
at all times except when someone is in
the cargo compartment. This placard
must also instruct the person entering
the cargo compartment to keep the door
open when they are in the cargo
compartment and to immediately close
and latch the door when they exit the
cargo compartment.

3. There must be a (on/off) visual
advisory/warning stating ‘“Do Not
Enter” (or similar words) to be located
outside of and on or near the main entry
door/hatch to the main deck cargo
compartment. The advisory/warning is
to be controlled from the flight deck.

4. There must be an aural and visual
warning provided in the baggage
compartment to alert an occupant when
an oxygen mask must be donned
immediately.

5. Oxygen dispensing units must be
automatically presented and

immediately available to an occupant(s)
of the baggage compartment. For these
special conditions, immediately
available means the oxygen dispensing
units are located in the passenger cabin
near the main entry door/hatch to the
main deck cargo compartment (no
oxygen supply lines are allowed to be
routed into the compartment). The
number of oxygen dispensing units
must be equal to the number of
occupants allowed in the cargo
compartment. There must be a placard
located on or adjacent to the cargo door
instructing occupants of the maximum
number of occupants allowed in the
cargo compartment.

6. For cargo and baggage placed in the
baggage compartment whose primary
retention means is by net, the net must
be constructed so that the means of
opening and closing or securing the net
is easily identified and operated.

7. These special conditions apply to
main deck accessible Class C cargo
compartments with volumes of 10 m? or
less. Class C cargo compartments that
are accessible to passengers with a
volume greater than 10 m? may be
approved, but would likely require
additional limitations or provisions to
mitigate the larger volume. Note that
there may also be a maximum volume
above which access is not acceptable.

8. The airplane is not operated for
hire or offered for common carriage.
This provision does not preclude the
operator from receiving remuneration to
the extent consistent with 14 CFR parts
125 and 91, subpart F, as applicable.

Issued in Renton, Washington, on April 11,
2008.

Philip L. Forde,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—8582 Filed 4—18-08; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM390; Notice No. 25—-08-04—
SC]

Special Conditions: Embraer S.A.,
Model ERJ 190-100 ECJ Airplane; Fire
Protection

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Embraer S.A. Model
ERJ 190-100 ECJ airplane which has a

novel and unusual design feature, in
that it features multiple electrical/
electronic equipment bays that are
located throughout the airplane. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These proposed special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of the Embraer S.A. Model ER]J
190-100 ECJ airplane.

DATES: Comments must be received on
or before May 12, 2008.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Transport
Airplane Directorate, Attention: Rules
Docket (ANM-113), Docket No. NM390,
1601 Lind Avenue, SW., Renton,
Washington 98057—-3356. You may
deliver two copies to the Transport
Airplane Directorate at the above
address. You must mark your
comments: Docket No. NM390. You may
inspect comments in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Stephen Happenny, FAA, Propulsion/
Mechanical Branch, ANM-112,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057—-3356; telephone 425-227-2147;
facsimile 425-227-1232.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite interested persons to
participate in this rulemaking by
sending written comments, data, or
views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
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comments. We will consider all
comments filed late if it is possible to
do so without incurring expense or
delay. We may change these special
conditions based on the comments we
receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

Embraer made the original application
for certification of the ERJ 190 on May
20, 1999. The Embraer application
includes six different models, the initial
variant being designated as the ER] 190—
100. The application was submitted
concurrently with that for the ERJ 170-
100, which received an FAA Type
Certificate (TC) on February 20, 2004.
Although the applications were
submitted as two distinct type
certificates, the airplanes share the same
conceptual design and general
configuration. On July 2, 2003, Embraer
submitted a request for an extension of
its original application for the ERJ 190
series, with a new application date of
May 30, 2001, for establishing the type
certification basis. The FAA
certification basis was adjusted to reflect
this new application date. In addition,
Embraer has elected to voluntarily
comply with certain 14 CFR part 25
amendments introduced after the May
30, 2001, application date.

On May 30, 2001, Embraer S.A.
applied for an amendment to Type
Certificate No. A57NM to include the
new Embraer Model ER]J 190-100 EC]J.
The ERJ 190-100 ECJ is a derivative of
the Embraer ERJ 190 which is approved
under Type Certificate No. A57NM. The
ERJ 190-100 ECJ is a low wing,
transport-category aircraft powered by
two wing-mounted General Electric
CF34-10E6 turbofan engines. The
airplane is a 19 passenger regional jet
with a maximum take off weight of
54,500 kilograms (120,151 pounds). The
maximum operating altitude and speed
are 41,000 feet and 320 knots calibrated
air speed (KCAS)/0.82 MACH,
respectively. The ERJ 190-100 ECJ
design includes multiple electrical/
electronic equipment bays that are
located throughout the airplane.

Existing regulations in §§ 25.855,
25.857 and 25.858 require that certain
design features be incorporated into
cargo compartments; require cargo
compartments have a means to exclude
hazardous quantities of smoke or fire
extinguishing agent from penetrating
into occupied areas of the airplane; and,

require that smoke detectors be present.
However, there are no requirements that
address preventing hazardous quantities
of smoke or extinguishing agent
originating from the electrical/electronic
equipment bays from penetrating into
occupied areas of the airplane; or
requiring that smoke or fire detectors be
installed in electrical/electronic
equipment bays.

The FAA believes that a means to
detect smoke is needed in all electrical/
electronic equipment bays on the
Embraer 190-100 ECJ to ensure that the
flightcrew can make an informed
decision as to the source of smoke and
can shut down electrical equipment
when smoke is detected in the
electrical/electronic equipment bays.

Type Certification Basis

Under the provisions of § 21.101,
Embraer S.A. must show that the Model
ERJ 190-100 ECJ meets the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A57NM or the applicable
regulations in effect on the date of
application for the change to the ER]
190-100 ECJ. The regulations
incorporated by reference in the type
certificate are commonly referred to as
the “original type certification basis.”
The regulations incorporated by
reference in Type Certificate No.
A57NM are as follows:

Embraer has proposed to voluntarily
adopt several 14 CFR part 25
amendments that became effective after
the requested new application date of
May 30, 2001, specifically Amendment
25-102, except paragraph 25.981(c);
Amendments 25—-103 through 25-105 in
their entirety; Amendment 25-107,
except paragraph 25.735(h);
Amendment 25-108 through 25-110 in
their entirety; and Amendments 25-112
through 25-114 in their entirety.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
Embraer Model ER] 190-100 ECJ
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Embraer Model ERJ 190—
100 ECJ must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in §11.19, under § 11.38, and
they become part of the type
certification basis under §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, or should any
other model already included on the
same type certificate be modified to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Embraer Model ER]J 190-100 ECJ
will incorporate the following novel or
unusual design feature: Multiple
electrical/electronic equipment bays
located in the lower lobe and on the
main deck of the airplane. These bays
are an unusual design relative to those
which have been previously certificated
under 14 CFR part 25. The number and
location of the electrical/electronic
equipment bays on the ER] 190-100 ECJ
may contribute to an increased risk of
smoke affecting passengers and crew.

Discussion

Section 25.855 contains the material
standards and design considerations for
cargo compartment interiors; the
statement that each cargo compartment
must meet one of the class requirements
of § 25.857; and the flight tests which
must be conducted for certification.
Section 25.857 provides the standards
for the various classes of transport
category airplane cargo compartments
including a smoke detector; means to
shutoff the ventilating airflow; and a
means to exclude hazardous quantities
of smoke or fire extinguishing agent
from penetrating into occupied areas of
the airplane. Section 25.858 requires
certain provisions be made for smoke
detection. However, there are no
requirements that address the following:

e Preventing hazardous quantities of
smoke or extinguishing agent
originating from the electrical/electronic
equipment bays from penetrating into
occupied areas of the airplane; or

e Installing smoke or fire detectors in
electrical equipment bays.

Generally, transport category
airplanes have one or two electrical/
electronic equipment bays located in the
lower lobe, adjacent to pressure
regulator/outflow valves. If there were
smoke in an electrical/electronic
equipment bay, in most cases it is
expected to be drawn toward the
outflow valves and be discharged from
the airplane without entering occupied
areas. In the ER] 190-100 EC]J, the
electrical/electronic equipment bays are
distributed throughout the airplane.



Federal Register/Vol. 73, No. 77/Monday, April 21, 2008 /Proposed Rules

21291

Only those equipment bays located in
the lower lobe of the airplane are
considered to be adjacent to pressure
regulator/outflow valves.

For this combination of electrical/
electronic equipment bays distributed
throughout the airplane the applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
regarding smoke detection and control
of smoke penetration. Based upon its
review of incidents of smoke in the
passenger cabin, the FAA determined
that an airplane with electrical/
electronic equipment bays located
below, on, and above the main deck of
an airplane presents a greater risk of
smoke penetration than older designs
with electrical/electronic bays only in
the lower lobe adjacent to pressure
regulator/outflow valves.

In the event of a fire, airplanes with
older designs rely upon “trial and error”
to determine whether the source of fire
or smoke is in the electrical equipment
bay. Typically, this involves the pilots
following approved procedures in the
Airplane Flight Manual. Those
procedures may involve shutting down
power to the avionics equipment in one
electrical/electronic equipment bay and
reconfiguring the airplane’s
environmental control system (e.g.,
shutting down the recirculation fan) to
see whether the amount of smoke in the
flightdeck or passenger compartment is
reduced or eliminated. If these actions
do not eliminate the smoke, the flight
crew may turn the power back on in the
one electrical/electronic equipment bay,
shut it off in the other equipment bay,
and reconfigure the environmental
control system again to see whether the
smoke is now reduced or eliminated.

This approach may be acceptable for
airplanes with no more than two
electrical/electronic equipment bays,
both located in the lower lobe. In that
case, there are only two options: the
smoke or fire in an electrical equipment
bay is in either one or the other.
However, for an airplane with electrical
equipment bays located below, on, and
above decks, this approach is not
sufficient, because—in the time it takes
to determine the source of smoke—a fire
could spread and the quantity of smoke
could increase significantly.

Furthermore, the “‘trial and error”
approach raises concern over the lack of
informational awareness that a flight
crew would have should smoke
penetration occur. Many factors—
including the airflow pattern,
configuration changes in the
environmental control system, potential
leak paths, and location of outflow/
regulator valves—would make it
difficult to identify a smoke source,

especially during flight or system
transients, such as climbing/descending
or changes in ventilation.

The FAA believes that smoke
detectors are needed in all electrical/
electronic equipment bays on the ERJ
190-100 EC]J to ensure that the
flightcrew can make an informed
decision as to the source of smoke and
can shut down the specific electrical/
electronic equipment bay from which
the smoke is coming.

These special conditions, therefore,
require that there be a smoke or fire
detection system in each electrical/
electronic equipment bay. They also
include requirements to prevent
propagation of hazardous quantities of
smoke or fire extinguishing agent
between or throughout the passenger
cabins on the main deck and the upper
deck.

The FAA believes that a means to
detect smoke is needed in all electrical/
electronic equipment bays on the
Embraer 190-100 ECJ to ensure that the
flightcrew can make an informed
decision as to the source of smoke and
can shut down electrical equipment
when smoke is detected in the
electrical/electronic equipment bays.

Therefore, the FAA is proposing a
special condition that includes
requirements to prevent propagation of
smoke or extinguishing agents between
or throughout cabins and to provide
smoke or fire detection for electrical/
electronic equipment bays.

Applicability

As discussed above, these special
conditions are applicable to the ER]J
190-100 ECJ. Should Embraer S.A.
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Certification of the ER] 190-100 ECJ is
currently scheduled for June 2008. The
substance of these special conditions
has been subject to the notice and
public comment procedure in several
prior instances. Therefore, because a
delay would significantly affect the
applicant’s installation of the system
and certification of the airplane, we are
shortening the public comment period
to 20 days.

Conclusion

This action affects only certain novel
or unusual design features on Model ER]J
190-100 ECJ airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Therefore, under the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Embraer S.A.
Model ER] 190-100 EC]J.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Embraer
S.A. Model ERJ 190-100 ECJ airplanes.

1. Requirements to prevent
propagation of smoke or extinguishing
agents from entering the flight deck and
passenger cabin:

(a) To prevent such propagation the
following must be demonstrated: a
means to prevent hazardous quantities
of smoke or extinguishing agent
originating from the electrical
equipment bays from incapacitating
passengers and crew.

(b) A ““small quantity” of smoke may
enter an occupied area only under the
following conditions:

(1) The smoke enters occupied areas
during system transients ! from a source
located below the flight deck and
passenger cabin or on the same level as
the flight deck and passenger cabin. No
sustained smoke penetration beyond
that from environmental control system
transients is permitted.

(2) Penetration of the small quantity
of smoke is a dynamic event, involving
either dissipation or mobility.
Dissipation is rapid dilution of the
smoke by ventilation air, and mobility is
rapid movement of the smoke into and
out of the occupied area. In no case,
should there be formation of a light haze
indicative of stagnant airflow, as this
would indicate that the ventilation
system is failing to meet the
requirements of § 25.831(b).

1Transient airflow conditions may cause air
pressure differences between compartments, before
the ventilation and pressurization system is
reconfigured. Additional transients occur during
changes to system configurations such as pack shut-
down, fan shut-down, or changes in cabin altitude;
transition in bleed source change, such as from
intermediate stage to high stage bleed air; and cabin
pressurization “fly-through” during descent may
reduce air conditioning inflow. Similarly, in the
event of a fire, a small quantity of smoke that
penetrates into an occupied area before the
ventilation system is reconfigured would be
acceptable under certain conditions described
within this special condition.
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(3) The smoke from a smoke source
below the flight deck and passenger
cabin must not rise above armrest height
on the main deck.

(4) The smoke from a source on the
same level as the flight deck and
passenger cabin must dissipate rapidly
via dilution with fresh air and be
evacuated from the airplane. A
procedure must be included in the
Airplane Flight Manual to evacuate
smoke from the occupied areas of the
airplane. In order to demonstrate that
the quantity of smoke is small, a flight
test must be conducted which simulates
the emergency procedures used in the
event of a fire during flight, including
the use of Vimo/Mmo descent profiles and
a simulated landing, if such conditions
are specified in the emergency
procedure.

2. Requirement for fire detection in
electrical/electronic equipment bays:

(a) A smoke or fire detection system
compliant with §§ 25.858 and 25.855
must be provided that will detect fire/
smoke within each electrical/electronic
equipment bay.

(b) Each system must provide a visual
indication to the flight deck within one
minute after the start of a fire in an
electrical/electronic equipment bay.

(c) Airplane flight tests must be
conducted to show compliance with
these requirements, and the
performance of the smoke or fire
detectors must be shown in accordance
with guidance provided in the latest
version of Advisory Circular 25-9, or
other means acceptable to the FAA.

(d) A procedure to shut down all non-
essential systems in the electrical/
electronic equipment bays following a
smoke detection in any electrical/
electronic equipment bay must be
included in the Airplane Flight Manual.

Issued in Renton, Washington, on April 11,
2008.

Philip L. Forde,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E8—8577 Filed 4-18-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926

[Docket No. OSHA-2007-0026]

RIN 1218-AB47

Confined Spaces in Construction

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Proposed rule; notice of hearing.

SUMMARY: OSHA is convening an
informal public hearing to receive
testimony and documentary evidence
on the proposed rule for Confined
Spaces in Construction.

DATES: Informal Public Hearing. The
Agency will hold the informal public
hearing in Washington, DC beginning
July 22, 2008. The hearing will
commence at 10 a.m. on the first day.
If necessary, a second or third day will
be scheduled. The hearing will begin at
9 a.m. on subsequent days.

Notice of intention to appear to
provide testimony at the informal public
hearing. Parties who intend to present
testimony at the informal public hearing
must notify OSHA in writing of their
intention to do so no later than May 21,
2008.

Hearing Testimony and Documentary
Evidence. Parties who are requesting
more than 10 minutes to present their
testimony, or who will be submitting
documentary evidence at the hearing,
must provide the Agency with copies of
their full testimony and all documentary
evidence they plan to present by June
20, 2008.

ADDRESSES: Informal Public Hearing.
The informal public hearing will be
held in Washington, DC, in the
auditorium on the plaza level of the
Frances Perkins Building, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC.

Notices of intention to appear at the
hearing, hearing testimony, and
documentary evidence. Submit notices
of intention to appear at the informal
public hearing, hearing testimony, and
documentary evidence, identified by the
docket number (OSHA 2007-0026) or
the regulatory information number (RIN;
1218—-AB47), using any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting the material.

e Facsimile: Send submissions
consisting of 10 or fewer pages to the
OSHA Docket Office at (202) 693—1648.
Hard copies of these documents are not
required. Instead of transmitting
facsimile copies of attachments that
supplement these documents (e.g.,
studies, journal articles), submit these
attachments, in triplicate hard copy, to
the OSHA Docket Office, Technical Data
Center, Room N-2625, OSHA, U.S.
Department of Labor, 200 Constitution
Ave., NW., Washington, DC 20210.
These attachments must clearly identify
the sender’s name, date, subject, and
docket number (i.e., OSHA-2007-0026)
so that the agency can attach them to the
appropriate document.

e Regular mail, express delivery,
hand delivery, and courier service: Send
submissions in triplicate (3 copies) to
the OSHA Docket Office, Docket No.
OSHA-2007-0026, Technical Data
Center, Room N-2625, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone (202) 693-2350 (OSHA’s TTY
number is (877) 889-5627). Note that
security-related problems may result in
significant delays in receiving
submissions by regular mail. Please
contact the OSHA Docket Office for
information about security procedures
concerning delivery of materials by
express delivery, hand delivery, or
courier service. The OSHA Docket
Office and Department of Labor hours of
operation are 8:15 a.m. to 4:45 p.m., ET.

Instructions. All submissions must
include the agency name and the OSHA
docket number (i.e., OSHA-2007—-0026).
All submissions, including any personal
information, are placed in the public
docket without revision, and will be
available online at http://
www.regulations.gov. Therefore, OSHA
cautions members of the public against
submitting information and statements
that should remain private, including
comments that contain personal
information (either about themselves or
others) such as social security numbers,
birth dates, and medical data. For
additional information on submitting
notices of intention to appear, the text
of testimony, and documentary
evidence, see the Public Participation—
Comments and Hearings section below.

Docket. To read or download
comments or other material in the
docket, go to http://www.regulations.gov
or to the OSHA Docket Office at the
address above. Documents in the docket
are listed in the http://
www.regulations.gov index. However,
some information (e.g., copyrighted
material) is not publicly available to
read or download through this Web site.
All submissions, including copyrighted
material, are available for inspection
and copying at the OSHA Docket Office.
Contact the OSHA Docket Office for
assistance in locating docket
submissions, including notices of
intention to appear, the text of
testimony, and documentary evidence.
FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries,
contact Ms. Jennifer Ashley, Director,
Office of Communications, Room N—
3647, OSHA, U.S. Department of Labor,
200 Constitution Avenue, NW.,
Washington, DC 20210; telephone: (202)
693—1999. For technical inquiries,
contact Mr. Garvin Branch, Directorate
of Construction, Room N-3468, OSHA,
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U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone (202) 693—-2020 or
fax (202) 693—1689. For hearing
information, contact Ms. Veneta
Chatmon, Office of Communications,
Room N-3647, OSHA, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Washington, DC 20210; telephone:
(202) 693-1999. Electronic copies of this
Federal Register notice, as well as news
releases and other relevant documents,
are available at OSHA’s homepage at
http://www.osha.gov.

SUPPLEMENTARY INFORMATION: OSHA
published the proposed Confined
Spaces in Construction Standard on
November 28, 2007 (72 FR 67351). The
period for submitting written comments
was to expire on January 28, 2008, but
was extended to February 28, 2008 (73
FR 3893). During this comment period,
a number of commenters (see, e.g., Exs.
OSHA-2007-0026—0024.1, —0026,
—-0030.1, -0032, —0027, —-0032, —0057)
requested an informal public hearing.
With this notice, OSHA is granting these
requests.

Public Participation—Comments and
Hearings: OSHA encourages members of
the public to participate in this
rulemaking by providing oral testimony
and documentary evidence at the
informal public hearing. Accordingly,
the Agency invites interested parties
having knowledge of, or experience
with, the issues raised in the NPRM to
participate in this process, and
welcomes any pertinent data that will
provide the Agency with the best
available evidence to use in developing
the final rule. This section describes the
procedures the public must use to
schedule an opportunity to deliver oral
testimony and to provide documentary
evidence at the informal public hearing.

Hearing Arrangements. Pursuant to
section 6(b)(3) of the Occupational
Safety and Health Act (the Act; 29
U.S.C. 655), members of the public have
an opportunity at the informal public
hearing to provide oral testimony
concerning the issues raised in the
NPRM. An administrative law judge
(ALJ) will preside over the hearing, and
will resolve any procedural matters
relating to the hearing on the first day.

Purpose of the Hearing. The
legislative history of Section 6 of the
Act, as well as the Agency’s regulation
governing public hearings (29 CFR
1911.15), establish the purpose and
procedures of informal public hearings.
Although the presiding officer of the
hearing is an ALJ, and questions by
interested parties are allowed on
pertinent issues, the hearing is informal
and legislative in purpose. Therefore,

the hearing provides interested parties
with an opportunity to make effective
and expeditious oral presentations in
the absence of procedural restraints that
could impede or protract the rulemaking
process. The hearing is not an
adjudicative proceeding subject to the
technical rules of evidence. Instead, it is
an informal administrative proceeding
convened for the purpose of gathering
and clarifying information. The
regulations that govern the hearing, and
the pre-hearing guidelines issued for the
hearing, will ensure that participants are
treated fairly and have due process. This
approach will facilitate the development
of a clear, accurate, and complete
record. Accordingly, application of
these rules and guidelines will be such
that questions of relevance, procedures,
and participation will be decided in
favor of developing a complete record.

Conduct of the Hearing. Conduct of
the hearing will conform to the
provisions of 29 CFR 1911.5. Although
the ALJ presiding over the hearing
makes no decision or recommendation
on the merits of the NPRM or the final
rule, the ALJ has the responsibility and
authority to ensure that the hearing
progresses at a reasonable pace and in
an orderly manner. To ensure that
interested parties receive a full and fair
informal hearing, the ALJ has the
authority and power to: regulate the
course of the proceedings; dispose of
procedural requests, objections, and
similar matters; confine the
presentations to matters pertinent to the
issues raised; use appropriate means to
regulate the conduct of the parties who
are present at the hearing; question
witnesses, and permit others to question
witnesses; and limit the time for such
questions. At the close of the hearing,
the ALJ will establish a post-hearing
comment period for parties who
participated in the hearing. During the
first part of this period, the participants
may submit additional data and
information to OSHA, and during the
second part of this period, they may
submit briefs, arguments, and
summations.

Notice of intention to appear to
provide testimony at the informal public
hearings. Hearing participants must file
a notice of intention to appear that
provides the following information: The
name, address, and telephone number of
each individual who will provide
testimony; the capacity in which the
individual will testify (e.g., name of the
establishment/organization the
individual is representing; the
individual’s occupational title and
position); approximate amount of time
requested for the individual’s testimony;
specific issues the individual will

address, including a brief description of
the position that the individual will take
with respect to each of these issues; and
any documentary evidence the
individual will present, including a
brief summary of the evidence.

OSHA emphasizes that, while the
hearing is open to the public and
interested parties are welcome to attend,
only a party who files a proper notice
of intention to appear may ask questions
and participate fully in the hearing. A
party who did not file a notice of
intention to appear may be allowed to
testify at the hearing if time permits, but
this determination is at the discretion of
the presiding ALJ.

Hearing Testimony and Documentary
Evidence. OSHA will review each
submission and determine if the
information it contains warrants the
amount of time requested. OSHA then
will allocate an appropriate amount of
time to each presentation, and will
notify the participants of the time
allotted to their presentations. Prior to
the hearing, the Agency will notify the
participant if the allotted time is less
than the requested time, and will
provide the reasons for this action.
OSHA may limit to 10 minutes the
presentation of any participant who fails
to comply substantially with these
procedural requirements. The Agency
also may request a participant to return
for questions at a later time.

Certification of the record and final
determination after the informal public
hearing. Following the close of the
hearing and post-hearing comment
period, the ALJ will certify the record to
the Assistant Secretary of Labor for
Occupational Safety and Health. This
record will consist of all of the written
comments, oral testimony, documentary
evidence, and other material received
during the hearing. Following
certification of the record, OSHA will
review the proposed provisions in light
of all the evidence received as part of
the record, and then will issue the final
determinations based on the entire
record.

Authority and Signature

This document was prepared under
the authority of Edwin G. Foulke, Jr.,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210,
pursuant to Sections 6(b) of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 655), Secretary of
Labor’s Order 5-2007 (72 FR 31160),
and 29 CFR part 1911.
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Signed at Washington, DC this 15th day of
April 2008.

Edwin G. Foulke, Jr.,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. E8—8460 Filed 4-18-08; 8:45 am]|
BILLING CODE 4510-26-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2008-0160]
RIN 1625-AA00

Safety Zone: Ocean City Air Show,
Atlantic Ocean, Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a safety zone on the Atlantic
Ocean in the vicinity of Ocean City, MD
in support of the Ocean City Air Show.
This action is intended to restrict vessel
traffic movement on the Atlantic Ocean
to protect mariners from the hazards
associated with the air show.

DATES: Comments and related material
must reach the Coast Guard on or before
May 21, 2008.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2008-0160 to the Docket
Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Online: http://
www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand Delivery: Room W12-140 on
the Ground Floor of the West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202-366—9329.

(4) Fax: 202—493-2251.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Lieutenant Junior Grade
TaQuitia Winn, Waterways Management
Division, Sector Hampton Roads at (757)
668—5580. If you have questions on
viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see DOT’s “Privacy Act”
paragraph below.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2008-0160),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. We recommend that you
include your name and a mailing
address, an e-mail address, or a phone
number in the body of your document
so that we can contact you if we have
questions regarding your submission.
You may submit your comments and
material by electronic means, mail, fax,
or hand delivery to the Docket
Management Facility at the address
under ADDRESSES; but please submit
your comments and material by only
one means. If you submit them by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time,
click on “Search for Dockets,” and enter
the docket number for this rulemaking
(USCG—2008-0160) in the Docket ID
box, and click enter. You may also visit
either the Docket Management Facility
in Room W12-140 on the ground floor
of the DOT West Building, 1200 New
Jersey Avenue, SE., Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays; or the Commander, Sector
Hampton Roads, Norfolk Federal
Building, 200 Granby St., 7th Floor
between 9 a.m. and 3 p.m., Monday

through Friday, except Federal holidays.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review the
Department of Transportation’s Privacy
Act Statement in the Federal Register
published on April 11, 2000 (65 FR
19477), or you may visit http://
DocketsInfo.dot.gov.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

On June 9, 2008, June 10, 2008 and
June 11, 2008 the town of Ocean City,
MD, will sponsor an air show that is to
be held on the Atlantic Ocean between
7th Street and 25th Street in Ocean City,
MD. Due to the need to protect mariners
and the public from the hazards
associated with the air show, a safety
zone bound by the following
coordinates will be enforced:
38°—20"—59.6" N/075°— 03" —44.4" W,
38°—21"—10" N/075°—04"—19.9” W,
38°—20"—03.8” N/075°—04"—10.6" W,
38°—20"—14.1" N/075°— 04" —45.6" W
(NAD 1983). Access to this area will be
temporarily restricted for public safety.

Discussion of Proposed Rule

The Coast Guard proposes to establish
a safety zone on the Atlantic Ocean
between 7th Street and 25th Street in
Ocean City, MD. This safety zone
bound, by coordinates 38°—20"—59.6”
N/075°—03"—44.4"” W, 38°—21"—10" N/
075°—04"—19.9” W, 38°—20"—03.8” N/
075°—04"—10.6"” W, 38°—20"—14.1" N/
075°— 04’ —45.6” W (NAD 1983), will be
established during the Ocean City Air
Show and be enforced from 10 a.m. to
4 p.m. on June 9, 2008, 10 a.m. to 4 p.m.
on June 10, 2008 and from 10 a.m. to 4
p.m. on June 11, 2008. In the interest of
public safety, access to the safety zone
will be restricted during the specified
date and times. Except for participants
and vessels authorized by the Captain of
the Port or his Representative, no person
or vessel may enter or remain in the
safety zone.

Regulatory Evaluation

We developed this proposed rule after
considering numerous statutes and
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executive orders related to rulemaking.
Below we summarize our analysis based
on 13 of these statutes or executive
orders.

Executive Order 12866

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. Although this regulation
restricts access to the regulated area, the
effect of this rule will not be significant
because: (i) The safety zone will be in
effect for a limited duration; and (ii) the
Coast Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities because the zone will only be in
place for a limited duration and
maritime advisories will be issued
allowing the mariners to adjust their
plans accordingly. However, this rule
may affect the following entities, some
of which may be small entities: the
owners and operators of vessels
intending to transit or anchor in that
portion of the Atlantic Ocean from 10
a.m. to 4 p.m. on June 9, 2008, 10 a.m.
to 4 p.m. on June 10, 2008 and from 10
a.m. to 4 p.m. on June 11, 2008.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Junior Grade TaQuitia Winn,
Assistant Chief, Waterways
Management Division, Sector Hampton
Roads at (757) 668—5580. The Coast
Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,

eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or



21296

Federal Register/Vol. 73, No. 77/Monday, April 21, 2008 /Proposed Rules

adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is not likely to have a
significant effect on the human
environment. A preliminary
“Environmental Analysis Check List”
supporting this preliminary
determination is available in the docket
where indicated under ADDRESSES. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Words of Issuance and Proposed
Regulatory Text

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add §165.T05—-015 to read as
follows:

§165.T05-016 Safety Zone: Ocean City Air
Show, Atlantic Ocean, Ocean City, MD.

(a) Location. The following area is a
safety zone: All waters of the Atlantic
Ocean between 7th Street and 25th
Street in Ocean City, MD bounded by
coordinates 38°—20"—59.6” N/
075°—03"—44.4” W, 38°—21"—10" N/
075°—04"—19.9” W, 38°—20"—03.8” N/
075°—04"—10.6"” W, 38°—20"—14.1" N/
075°—04"—45.6” W (NAD 1983).

(b) Definition: Captain of the Port
Representative: means any U.S. Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port, Hampton Roads,
Virginia to act on his behalf.

(c) Regulation:

(1) In accordance with the general
regulations in 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(d) Contact Information. (1) The
Captain of the Port, Hampton Roads
may be contacted through the Sector
Duty Officer at Sector Field Office
Eastern Shore in Chincoteague, Virginia
at telephone number (757) 336—2889.

(2) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM 13 and 16.

(e) Effective Period: This regulation
will be in effect from 10 a.m. on June
9, 2008 until 4 p.m. on June 11, 2008.

Dated: March 26, 2008.

Patrick B. Trapp,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. E8—8469 Filed 4—18-08; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 334

United States Navy Restricted Area,
Menominee River, Marinette Marine
Corporation Shipyard, Marinette, WI

AGENCY: United States Army Corps of
Engineers, DoD.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Corps of Engineers is
proposing to amend its regulations to
establish a restricted area in the
Menominee River, at the Marinette
Marine Corporation Shipyard,
Marinette, Wisconsin, to provide
adequate protection for the Littoral
Combat Ship (LCS Freedom 1) during its
construction. The regulations are
necessary to provide adequate
protection of the ship, its materials,
equipment to be installed therein, and
its crew, while it is located at the
property of Marinette Marine
Corporation.

DATES: Written comments must be
submitted on or before May 21, 2008.

ADDRESSES: You may submit comments,
identified by docket number COE-
2007-0033, by any of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail:
david.b.olson@usace.army.mil. Include
the docket number, COE-2007-0033, in
the subject line of the message.

Mail: U.S. Army Corps of Engineers,
ATTN: CECW-CO (David B. Olson), 441
G Street, NW., Washington, DC 20314—
1000.

Hand Delivery/Courier: Due to
security requirements, we cannot
receive comments by hand delivery or
courier.

Instructions: Direct your comments to
docket number COE-2007-0033. All
comments received will be included in
the public docket without change and
may be made available on-line at
http://www.regulations.gov, including
any personal information provided,
unless the commenter indicates that the
comment includes information claimed
to be Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute. Do
not submit information that you
consider to be CBI, or otherwise
protected, through regulations.gov or e-
mail. The regulations.gov Web site is an
anonymous access system, which means
we will not know your identity or
contact information unless you provide
it in the body of your comment. If you
send an e-mail directly to the Corps
without going through regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, we recommend that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If we cannot read your
comment because of technical
difficulties and cannot contact you for
clarification, we may not be able to
consider your comment. Electronic
comments should avoid the use of any
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. All documents in
the docket are listed. Although listed in
the index, some information is not
publicly available, such as CBI or other
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information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form.

Consideration will be given to all
comments received within 30 days of
the date of publication of this notice.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson, Headquarters, Operations
and Regulatory Community of Practice,
Washington, DC at (202) 761-4922, or
Mr. Jon K. Ahlness, Corps of Engineers,
St. Paul District, Regulatory Branch, at
(651) 290-5381.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps
proposes to amend the restricted area
regulations at 33 CFR part 334 by
adding § 334.815 to establish a restricted
area in the Menominee River, at the
Marinette Marine Corporation Shipyard,
Marinette, Wisconsin, to provide
adequate protection for the Littoral
Combat Ship (LCS Freedom 1) during its
construction. By correspondence dated
July 27, 2006, Marinette Marine
Corporation, on behalf of the
Department of the Navy, requested that
the Corps of Engineers establish this
restricted area.

Procedural Requirements
a. Review Under Executive Order 12866

This proposed rule is issued with
respect to a military function of the
Department of Defense and the
provisions of Executive Order 12866 do
not apply.

b. Review Under the Regulatory
Flexibility Act

This proposed rule has been reviewed
under the Regulatory Flexibility Act
(Pub. L. 96—-354) which requires the
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities
(i.e., small businesses and small
governments). Unless information is
obtained to the contrary during the
public notice comment period, the
Corps expects that this restricted area
would have practically no economic
impact on the public, and no
anticipated navigational hazard or
interference with existing waterway
traffic. This proposed rule, if adopted,
will have no significant economic
impact on small entities.

c¢. Review Under the National
Environmental Policy Act

Due to the administrative nature of
this action and because the intended
change will only impact waters a
distance of 100 feet from Marinette
Marine Corporation’s pier (an area of
approximately 2.81 acres), the Corps
expects that this regulation, if adopted,
will not have a significant impact to the
quality of the human environment and,
therefore, preparation of an
environmental impact statement will
not be required. An environmental
assessment will be prepared after the
public notice period is closed and all
comments have been received and
considered. It may be reviewed at the
District office listed at the end of the
FOR FURTHER INFORMATION CONTACT,
above.

d. Unfunded Mandates Act

This proposed rule does not impose
an enforceable duty among the private
sector and, therefore, it is not a Federal
private section mandate and it is not
subject to the requirements of either
Section 202 or Section 205 of the
Unfunded Mandates Act. We have also
found under Section 203 of the Act, that
small governments will not be
significantly and uniquely affected by
this rulemaking.

List of Subjects in 33 CFR Part 334

Danger zones, Marine safety,
Navigation (water), Restricted Areas,
Waterways.

For the reasons stated in the
preamble, the Corps proposes to amend
33 CFR part 334, as follows:

PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

1. The authority citation for 33 CFR
part 334 continues to read as follows:

Authority: 40 Stat. 266 (33 U.S.C. 1) and
40 Stat. 892 (33 U.S.C. 3).

2. Add §334.815 to read as follows:

§334.815 Menominee River, at the
Marinette Marine Corporation Shipyard,
Marinette, Wisconsin; naval restricted area.
(a) The area. The waters 100 feet from
Marinette Marine Corporation’s pier
defined by a rectangular shaped area on
the south side of the river beginning on
shore at the eastern property line of
Marinette Marine Corporation at
latitude 45°5’58.8” N., longitude
087°36’56.0” W.; thence northerly to
latitude 45°5’59.7” N., longitude
087°36'55.6” W.; thence westerly to
latitude 45°6’3.2” N., longitude
087°37’9.6” W.; thence southerly to
latitude 45°672.2” N., longitude
087°37’10.0” W.; thence easterly along

the Marinette Marine Corporation pier
to the point of origin. The restricted area
will be marked by a lighted and signed
floating boat barrier.

(b) The regulation. All persons,
swimmers, vessels and other craft,
except those vessels under the
supervision or contract to local military
or Naval authority, vessels of the United
States Coast Guard, and local or state
law enforcement vessels, are prohibited
from entering the restricted area without
permission from the Supervisor of
Shipbuilding, USN Marinette or his
authorized representative.

(c) Enforcement. The regulation in
this section, promulgated by the United
States Army Corps of Engineers, shall be
enforced by the Supervisor of
Shipbuilding, United States Navy and/
or such agencies or persons as he/she
may designate.

Dated: April 14, 2008.
Michael G. Ensch,
Chief, Operations, Directorate of Civil Works.
[FR Doc. E8-8525 Filed 4-18—08; 8:45 am]
BILLING CODE 3710-92-P

POSTAL SERVICE
39 CFR Part 111

Service Barcode Required for Priority
Mail Open and Distribute Container
Address Labels

AGENCY: Postal Service™,
ACTION: Proposed rule.

SUMMARY: In this proposed rule the
Postal Service provides new mailing
standards to require the use of a
concatenated UCC/EAN Code 128
Service barcode with a unique Service
Type Code “55” on all Priority Mail®
Open and Distribute container address
labels. A proposed rule was published
in the Federal Register on May 24, 2007
(Volume 72, Number 100, pages 29100—
29101), requiring the use of a
concatenated UCC/EAN Code 128
Delivery Confirmation service barcode.
Although no comments were received in
response to the proposed rule, because
of the modification we have decided to
publish a second proposed rule to
solicit any new comments.

DATES: Submit comments on or May 5,
2008.

ADDRESSES: Mail or deliver written
comments to the Manager, Mailing
Standards, Postal Service, 475 L’Enfant
Plaza, SW., Room 3436, Washington, DC
20260-3436. Copies of all written
comments will be available for
inspection and photocopying between

9 a.m. and 4 p.m., Monday through
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Friday, at the Postal Service
Headquarters Library, 475 L’Enfant
Plaza, SW., 11th Floor North,
Washington, DC 20260-0004.

FOR FURTHER INFORMATION CONTACT:
Cheryl DuBois at 202—268-3146 or
Garry Rodriguez at 202—-268-7281.

SUPPLEMENTARY INFORMATION:
Comments

There were no comments received on
the May 24, 2007, proposed rule.

Background

Priority Mail Open and Distribute is
designed to enhance the Postal Service’s
ability to provide mailers with
expedited service to destination
delivery units and other mail processing
facilities. Mailers are currently provided
an option to use Delivery Confirmation
service to receive performance
information and confirmation that their
containers arrived at the destination
facility, along with the date, ZIP
Code™, and time their Priority Mail
Open and Distribute containers are
received at the destination facility.

Summary

In order to verify the arrival at the
destination facility for all Priority Mail
Open and Distribute containers, the
Postal Service is requiring mailers to
place a barcode on all Priority Mail
Open and Distribute address labels. The
barcode is required to be a concatenated
UCC/EAN 128 Service barcode with a
unique Service Type Code (STC) ““55”.
The text, “USPS SCAN ON ARRIVAL,”
above the barcode is exclusive to this
service and will assist in facilitating
correct scan behavior.

The decision to require the use of the
Service barcode instead of the Delivery
Confirmation barcode will lessen any
confusion as to the appropriate scans
the barcode should receive and ensure
the customer gets the appropriate
performance information. This will
provide better visibility to the customer
and enable the USPS® to monitor
service performance based on the
product. We invite public comment on
this change to the proposed rule.

The requirement is in accordance
with instructions for barcode
specifications, electronic file format and
testing, and certification process, in
Publication 91, Confirmation Services
Technical Guide. An update is available
in the April 10, 2008, Postal Bulletin.

Implementation

The required use of a Service barcode
with Priority Mail Open and Distribute
service will be implemented May 12,
2008.

We invite public comments on the
following proposed revisions to Mailing
Standards of the United States Postal
Service, Domestic Mail Manual
(DMM®), incorporated by reference in
the Code of Federal Regulations. See 39
CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
proposed to be amended as follows:

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), as follows:

* * * * *

700 Special Standards

* * * * *

705 Advanced Preparation and
Special Postage Payment Systems

* * * * *

16.0 Express Mail Open and
Distribute and Priority Mail Open and
Distribute

* * * * *

16.4 Additional Standards for Priority
Mail Open and Distribute

* * * * *

16.4.2 Extra Services

[Revise the first sentence in the
introductory text of 16.4.2 as follows:]
No extra services are available for
Priority Mail Open and Distribute

containers. * * *
* * * * *

16.5 Preparation

* * * * *

16.5.4 Tags 161 and 190—Priority
Mail Open and Distribute

* * * * *

[Delete item c.]
* * * * *

16.5.6 Address Labels

[Revise the text in 16.5.6 as follows:]

In addition to Tag 157, Label 23, Tag
161, or Tag 190, USPS-supplied
containers and envelopes and mailer-
supplied containers used for Express
Mail Open and Distribute or Priority
Mail Open and Distribute must bear an

address label that states “OPEN AND
DISTRIBUTE AT:” followed by the
facility name. Find the facility name
and other information for addressing the
labels, according to the type of facility,
in 16.5.8 through 16.5.12.

* * * * *

[Replace 16.5.7, Delivery
Confirmation Service, with new 16.5.7,
Address Label Barcode Requirement, as

follows:]

16.5.7 Address Label Service Barcode
Requirement

An electronic Service barcode using
the concatenated UCC/EAN Code 128
symbology must be incorporated in the
address label. Mailers must prepare
address labels using the formats in
16.5.8 through 16.5.12, including the
service type code ““55” to identify the
service and the human-readable text
“USPS SCAN ON ARRIVAL” above the
barcode. USPS certification is required
from the National Customer Support
Center (NCSC) for each printer used to
print barcoded open and distribute
address labels, except for barcodes
created using USPS Shipping Assistant.
NCSC contact information, formatting
specifications for barcodes and
electronic files, and certification, are
included in Publication 91,
Confirmation Services Technical Guide.
Mailers can use any of the following
options available to create a label with
a Service barcode for Priority Mail Open
and Distribute address labels:

a. Select a service software developer
from the list of companies that have met
Postal Service specifications for the
electronic file and barcode available at
http://www.usps.com/shipping/
shipsystems.htm.

b. Register and download the USPS
Shipping Assistant desktop application
available at http://www.usps.com/
shippingassistant/.

c. Register and integrate the USPS
Web Tools Application Program
Interface (API) for Priority Mail Open
and Distribute using your own
developers, available at http://
www.usps.com/webtools/.

d. Use Publication 91, Confirmation
Services Technical Guide, for technical
specifications and requirements.

16.5.8 DDU Address Labels

[Revise the second sentence in 16.5.8
as follows:]

* * * For the DDU address label, use
the destination facility name, the street
address, city, state, and ZIP+4 found in
the Drop Entry Point View File available
at USPS’ FAST Web site: https://
fast.usps.com. * * *
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Exhibit 16.5.8 DDU Address Label

[Revise Exhibit 16.5.8 to replace the
Delivery Confirmation barcode and
human-readable text above and below,
with a Service barcode and human-
readable text.]

16.5.9 SCF Address Labels

[Revise the first sentence in 16.5.9 as
follows:]

For the SCF address label, use SCF
followed by the city, state, and ZIP Code
found in the Drop Entry Point View File
available at USPS’ FAST Web site:
https://fast.usps.com.* * *

Exhibit 16.5.9 SCF Address Label

[Revise Exhibit 16.5.9 to replace the
Delivery Confirmation barcode and
human-readable text above and below,
with a Service barcode and human-
readable text.]

16.5.10 ADC Address Labels

[Revise the first sentence in 16.5.10 as
follows:]

For the ADC address label, use ADC
followed by the city, state, and ZIP Code
found in the Drop Entry Point View File
available at USPS’ FAST Web site:
https://fast.usps.com. * * *

Exhibit 16.5.10 ADC Address Label

[Revise Exhibit 16.5.10 to replace the
Delivery Confirmation barcode and
human-readable text above and below,
with a Service barcode and human-
readable text.]

16.5.11 BMC Address Labels

[Revise the first sentence in 16.5.11 as
follows:]

For the BMC address label, use BMC
followed by the city, state, and ZIP Code
found in the Drop Entry Point View File
available at USPS’ FAST Web site:
https://fast.usps.com.* * *

Exhibit 16.5.11 BMC Address Label

[Revise Exhibit 16.5.11 to replace the
Delivery Confirmation barcode and
human-readable text above and below,
with a Service barcode and human-
readable text.]

[Renumber 16.5.12, Markings on
Enclosed Mail, as 16.5.13. Add new
16.5.12, ASF Address Labels, and
Exhibit 16.5.12, ASF Address Label, as
follows:]

16.5.12 ASF Address Labels

For the ASF address label, use ASF
followed by the city, state, and ZIP Code
found in the Drop Entry Point View File
under BMC available at USPS’ FAST
Web site: https://fast.usps.com. See
Exhibit 16.5.12 for an example of an
ASF address label.

Exhibit 16.5.12 ASF Address Label
[Add new Exhibit 16.5.12, as follows:]

We will publish an appropriate
amendment to 39 CFR 111 to reflect
these changes if the proposal is adopted.

Neva R. Watson,
Attorney, Legislative.

[FR Doc. E8—8228 Filed 4—18-08; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 761
[EPA-HQ-RCRA-2008-0123; FRL-8555-9]
RIN 2050-AG42

Polychlorinated Biphenyis:

Manufacturing (Import) Exemption for
Veolia ES Technical Solutions, LLC

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; Extension of
comment period.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing that the
comment period to the proposed rule
entitled, Polychlorinated Biphenyls:
Manufacturing (Import) Exemption for
Veolia ES Technical Solutions, LLC
published on March 6, 2008 (73 FR
12053) is being extended for 45 days
until June 5, 2008. On November 14,
2006, Veolia ES Technical Solutions,
LLC (Veolia) submitted a petition to
EPA to import up to 20,000 tons of PCB
waste from Mexico for disposal at
Veolia’s TSCA-approved facility in Port
Arthur, Texas. EPA is soliciting
comments on the proposed decision to
grant Veolia’s petition. In addition, EPA
also received a request to hold an
informal public hearing. The Agency
grants such a request and will publish
another notice in the Federal Register
announcing the location and date of the
hearing.

DATES: The comment period for this
supplemental proposed rule is extended
from the original closing date of April
21, 2008, to June 5, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
RCRA-2008-0123 by one of the
following methods:

www.regulations.gov: Follow the on-
line instructions for submitting
comments.

E-mail: Comments may be sent by
electronic mail (e-mail) to RCRA-
docket@epa.gov, Attention Docket ID
No. EPA-HQ-RCRA-2008-0123.

Fax: Fax comments to: 202-566-0270,
Attention Docket ID No. EPA-HQ-
RCRA 2008-0123.

Mail: Send comments to: OSWER
Docket, EPA Docket Center, Mail Code
5305T, Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington DC 20460, Attention
Docket ID No. EPA-HQ-RCRA-2008—
0123. Please include a total of two
copies.

Hand delivery: Deliver comments to:
Environmental Protection Agency, EPA
Docket Center, Room 3334, 1301
Constitution Avenue, NW., Washington
DC, Attention Docket ID No. EPA-HQ-
RCRA-2008-0123. Such deliveries are
only accepted during the docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID Number EPA-HQ-RCRA-
2008-0123. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, such as CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
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will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the OSWER Docket,
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m. Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the
OSWER Docket is (202) 566—0270.

FOR FURTHER INFORMATION CONTACT: For
more detailed information on specific
aspects of this rulemaking, contact
William Noggle, Office of Solid Waste,
Hazardous Waste Identification
Division, MC 5304P, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington DC 20460, (703—
347-8769) (noggle.william@epa.gov).
SUPPLEMENTARY INFORMATION: We are
extending the comment period by 45
days in response to a request from the
public. In addition, EPA received a
request to hold an informal public
hearing. The Agency will publish
another notice announcing the location
and date of the hearing. As required by
40 CFR 750.18(a), the hearing will begin
no sooner than seven (7) days after the
close of the comment period.

List of Subjects in 40 CFR Part 761

Environmental protection, Hazardous
substances, Labeling, Polychlorinated
biphenyls, Reporting and recordkeeping
requirements.

Dated: April 15, 2008.

Susan Parker Bodine,

Assistant Administrator for Solid Waste and
Emergency Response.

[FR Doc. E8-8560 Filed 4—18-08; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Parts 5 and 51c
RIN 0906-AA44

Designation of Medically Underserved
Populations and Health Professional
Shortage Areas

AGENCY: Department of Health and
Human Services (HHS).

ACTION: Notice of proposed rulemaking;
extension of public comment period and
clarification.

SUMMARY: On February 29, 2008, HHS
published a notice of proposed
rulemaking, “Designation of Medically
Underserved Populations and Health

Professional Shortage Areas” (73 FR
11232), to revise and consolidate the
criteria and processes for designating
medically underserved populations
(MUPs) and health professional shortage
areas (HPSAs). HHS provided a 60-day
public comment period, with written
comments to be received on or before
April 29, 2008. HHS and the Health
Resources and Services Administration
(HRSA) have received requests for an
extension of the comment period. In
consideration of these requests, HHS is
extending the comment period an
additional 30 days, with a new closing
date of May 29, 2008.

DATES: Written comments on the
proposed rule must be submitted on or
before May 29, 2008. Please refer to
SUPPLEMENTARY INFORMATION for
additional information.

ADDRESSES: You may submit comments
in one of four ways (no duplicates,
please):

1. Electronically. You may submit
electronic comments on specific issues
in this regulation to http://
www.regulations.gov. Click on the link
“Submit electronic comments on HRSA
regulations with an open comment
period.” (Attachments should be in
Microsoft Word, WordPerfect, or Excel;
however, we prefer Microsoft Word.)

2. By Regular Mail. You may mail
written comments (one original and two
copies) to the following address only:
Health Resources and Services
Administration, Department of Health
and Human Services, Attention: Ms.
Andy Jordan, 8C-26 Parklawn Building,
5600 Fishers Lane, Rockville, MD
20857.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By Express or Overnight Mail. You
may send written comments (one
original and two copies) to the following
address only: Health Resources and
Services Administration, Department of
Health and Human Services, Attention:
Ms. Andy Jordan, 8C-26 Parklawn
Building, 5600 Fishers Lane, Rockville,
MD 20857.

4. By Hand or Courier. If you prefer,
you may deliver (by hand or courier)
your written comments (one original
and two copies) before the close of the
comment period (May 29, 2008) to one
of the following addresses. If you intend
to deliver your comments to the
Rockville address, please call telephone
number (301) 594—0816 in advance to
schedule your arrival with one of our
staff members at these addresses: Room
445-G, Hubert H. Humphrey Building,
200 Independence Avenue, SW.,
Washington, DC 20201; or 8C-26

Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857. (Because access to
the interior of the HHH Building is not
readily available to persons without
Federal Government identification,
commenters are encouraged to leave
their comments in the HRSA drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.

FOR FURTHER INFORMATION CONTACT:
Andy Jordan, (301) 594-0197.

SUPPLEMENTARY INFORMATION: HRSA is
concerned that the publication of the
proposed HPSA/MUP regulation has
created misapprehension among some
health center grantees regarding their
ability to meet the proposed HPSA/MUP
designation criteria, and in particular,
their eligibility for current or expanded
health center funding opportunities.
The proposed rule includes three
methods for making designations. As
proposed, none of the three methods
would limit health center eligibility for
current, new or expanded funding.

Currently, all of the designations are
made on data that are submitted by
States or communities. Under the
proposed rule, this submission burden
would be reduced by HRSA’s use of
nationally available data for initial
calculations. In addition, States or
communities continue to have the
option to submit more specific or
current local data as an alternative for
use in calculations. This option may be
particularly important to accurately
reflect local demographic and health
service realities. For example, an urban
area may include a subpopulation with
high needs, or a rural area may have
recently experienced an acute loss of
primary care providers.

In addition to the Tier 1 method, the
proposed rule includes two new
designation methods. The first new
method (Tier 2) assures that areas/
organizations are not disadvantaged by
the presence of federally-supported
resources. The second new method
(Safety Net Facility) allows those
organizations that serve high need
populations to maintain or pursue
designation. If none of the above
methods produces a designation, this
proposed rule continues the possibility
of designation at the request of the
Governor pursuant to existing law
(section 330(b)(3)(D), Public Health
Service Act).
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To reassess the impact of the
proposed regulation on health centers,
HRSA analyzed the most recent data
from health center grantees who
reported in calendar year 2006 to the
Uniform Data System (UDS) and HRSA
applied the methodologies in the
proposed rule using nationally available
data. Based on this analysis, at most,
only 16 out of 1,001 health center
grantees (1.6 percent) would have to
include State or local data to seek to
maintain their current designation
status. This analysis was conducted at
the grantee level consistent with
HRSA’s health center policy that states:
“The statutory obligations of serving an
MUA or MUP is an organizational level
obligation, not a site specific
requirement.” (http://answers.hrsa.gov/,
Answer ID 1216). The proposed rule
does not change this health center
policy.

In order to facilitate a better
understanding of the proposed rule,
HRSA provided State Primary Care
Offices (PCO) with a calculator that
applies the formulas proposed in the
rule to determine designation, with data
files, as well as with technical
assistance in using the calculator. We
encourage interested parties to contact
and work with their PCOs (http://
nhsc.bhpr.hrsa.gov/resources/info/
pco.asp) to review data and understand
the implications of the proposed rule.

To allay concerns of some
commenters, this notice seeks to draw
attention to and elicit comments on the
following matters:

Eligibility for Federal Resources

In the preamble, a statement in
section IV. B. Methodology (last
paragraph before subsection C at 73 FR
11247) inaccurately reflects our intent
and the potential effect regarding
eligibility for organizations designated
through Tier 1 or Tier 2. It suggests that
Tier 2 designations will not be eligible
for additional Federal resources. That is
not the case. No provision in the
proposed rule imposes any such
limitation and it is not our intent to do
so. Under the proposed rule, whether
designated via Tier 1, Tier 2, or Safety
Net Facility all entities will be equally
eligible to compete for new or expanded
health center funding. Similarly, all
entities designated through Tier 1, Tier
2, or Safety Net Facility will be equally
eligible to compete for National Health
Service Corps (NHSC) placements. In
contrast to the health center policy
described above, NHSC placements are
site specific pursuant to section 333(a)
of the Public Health Service Act. For
example, while a health center grantee
may be eligible for health center funding

for all of its sites, only some of its sites
may be eligible under law for NHSC
placements. For further information on
NHSC placements, please contact your
State PCO.

Scoring for Relative Need

Scores are a numerical expression of
relative need derived from available
data about demography, economics,
population density, health status and
available primary care providers. Scores
are designed to be used by the NHSC for
provider placement and may be used by
other programs. While the proposed rule
does not include a specific methodology
for scoring those organizations that
receive a designation for serving high-
need populations (Safety Net Facility), a
scoring methodology will have to be
established. To determine a Safety Net
Facility designation, HRSA will need
data on the proportions of the applicant
organization’s patient population that
are low-income uninsured as well as
Medicaid-eligible (see 73 FR 11251 of
the proposed rule). We seek comments
on how to score these Safety Net
Facility designations so that their need
is ranked equitably with the
designations scored in the other
methods outlined in the proposed rule,
that is, Tier 1 and Tier 2.

We invite comments on these issues,
as well as any other provisions of the
proposed rule. We will respond to all
comments when we publish the final
rule.

Dated: April 17, 2008.
Elizabeth M. Duke,

Administrator, Health Resources and Services
Administration.

[FR Doc. 08-1167 Filed 4-17—-08; 11:32 am]
BILLING CODE 4152-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Chapter 2

Nontraditional Defense Contractor

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Request for public input.

SUMMARY: DoD is interested in creating
new and/or expanding existing
pathways for nontraditional contractor
participation in defense procurements.
In order to gauge the Department’s
success with respect to this endeavor,
DoD is specifically interested in first
establishing a standard Department-
wide definition for “nontraditional

defense contractor” that would be
applied in defense procurements
conducted pursuant to the Federal
Acquisition Regulation (FAR) and the
Defense FAR Supplement (DFARS). In
support of this initiative, DoD is seeking
industry input with regard to the
standards that should be utilized in
defining what constitutes a
nontraditional defense contractor and in
developing an appropriate definition for
use on a permanent basis.

DATES: Submit written comments to the
address shown below on or before June
20, 2008.

ADDRESSES: Submit comments to: Office
of the Director, Defense Procurement
and Acquisition Policy, ATTN: OUSD
(AT&L) DPAP (CPIC), 3060 Defense
Pentagon, Washington, DC 20301-3060.
Comments also may be submitted by e-
mail to Anthony.Cicala@osd.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Anthony E. Cicala, by telephone at 703—
693—7062, or by e-mail at
Anthony.Cicala@osd.mil.

SUPPLEMENTARY INFORMATION: Since the
1970s, DoD has encouraged its
acquisition team to leverage, to the
maximum extent possible, the
commercial marketplace to acquire the
Department’s products and services. In
response to special commissions,
panels, and legislation, in January 2001,
DoD required the development of
implementation plans with the goal of
increasing the acquisition of commercial
items using the procedures at FAR Part
12, Acquisition of Commercial Items. In
addition, legislative changes to FAR Part
12, and FAR Part 13—Simplified
Acquisition Procedures, were enacted in
an attempt to streamline the process and
create a more commercial-like
contracting environment. DoD expected
increased use of the flexibility afforded
by FAR Part 12 and FAR Part 13
procedures to provide DoD greater
access to the commercial markets
(products and services types) which
would lead to increased competition,
better prices, and access to new market
entrants and/or technologies. DoD is
interested in determining how
successful it has been, and is now
examining ways to collect information
on the number of nontraditional defense
contractors the Department reaches
through its acquisitions to evaluate the
extent of increased access to commercial
markets, potential cost savings,
increased quality, and/or technological
innovation.

Currently, a definition for
nontraditional defense contractor is
promulgated at DFARS Subpart 212.70,
but the application of that definition is
limited to follow-on efforts to Other
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Transaction (OT) for Prototype awards
made by DoD pursuant to the authority
of 10 U.S.C. 2371 and Section 845 of the
National Defense Authorization Act for
Fiscal Year 1994 (Public Law 103—-160),
as amended. Given that this definition
tends to be narrow in scope in that it has
its genesis in Research and
Development (R&D) projects that
involve experimentation, test,
demonstration, and developments
related to weapons systems, the
application of the current definition
may not be entirely appropriate with
respect to the various types of defense
procurements that are possible under
existing regulations.

With respect to this request for
information from interested parties,
consideration should include, but is not
necessarily limited to, the following:

O Should consideration be given to
the percentage of a company’s business

that is devoted to defense specific award
actions versus non-defense specific
award actions in determining its status
as a traditional vice nontraditional
defense contractor? (e.g., If a company’s
sales revenue